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GLOSSARY OF TERMS  

Actual availabilityñrefers to firms that have affirmatively shown interest in doing business 

with BART in one or more of the following ways: bidding for a BART contract; being awarded 

a BART contract; or, being included on BARTõs vendor or plan holderõs list.  The difference 

between òactual availabilityó and òpotential availabilityó may help identify and narrow down 

the area of availability that may be  affected by discrimination, lack of outreach, lack of 

interest, lack of specific expertise required by the publi c entity, and lack of capacity.  

Active discriminationñrefers to any government entity which has directly discriminated 

against minority and fem ale business persons through its contracting and procurement 

activities, or any other of it s activities (e.g. employment).  

Anecdotal Interviewñinterview conducted with a business owner within a particular 

industry, or who has contracted with a public entit y, to ascertain his/her personal experiences 

in doing business within that indus try or with that public entity.  

Availabilityñthe percentage of firms by race and gender in an industrial category and 

available to do busi ness with a government entity.  

Awardeesñfirms that actually receive a contract award from BART as reflected through 

contract awards, pur chase orders and payments data.  

BART Certified MWBEñfirms certified by BART as an MWBE under BAR Tõs Non-

Discrimination Program.  

BART Certified SBE or MSBEñfi rms certified by BART as an SBE or Micro SBE, to 

participate in BARTõs SB Elements Program for federally funded contract opportunities.  

Biddersñfirms that submitted a bid or sub -bid on a BART formal purchasing opportunity or 

submitted a quote for a BART in formal procurement opportunities.  

Building Permit Datañconstruction related data of the permits issued by a government 

entity to permit contractors t o build or renovate structures.  

Capacityña measure (appropriately defined) of additional work a firm can ta ke on at a given 

point in time.  

Censusña complete enumeration, usually of a population, but also of businesses and 

commercial establishments, farms, governments, and so forth.  
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Certificationñprocess of qualifying a firm as being at least 51 percent owned, m anaged and 

contr olled by minorities and female.  

Compelling Governmental Interestñcompelling reasons by a public entity to remedy past 

discriminatory treat ment of racial or ethnic groups  

Consolidated Metropolitan Statistical Area (CMSA)ña metropolitan area containing two or 

more Primary Metropol itan Statistical Areas (PMSAs).  

Contract award datañdata gleaned from BARTõs bid history data and contract logs that were 

provided to Mı Consulting by BARTõs Purchasing Department. The contract logs represent 

the univ erse of formal com petitive contracts let by BART.  

Contract Commitmentsñrepresenting the actual firm with which BART executed a contract.  

Croson Requirementsñguidelines which govern any state or local political bodyõs attempt 

to enact a minority/female business enterprise program which uses set -asides, preferences, 

goals or other race -conscious measures on condition that a compelling government interest 

exists  and that the program elements are narrowly tailored.  

Disadvantaged Business Enterprise Program (DBE Program)ñfederal program designed to 

create a level playing field on which a Disadvantaged Business Enterprise (òDBEó) or Small 

Business (òSBó) can compete fairly for federally funded agreements, contracts and 

subcontracts, including but not limited to construction, procurement and proposal contracts, 

professional and technical services agreements and purchase orders.  

Disparate Impactña policy or practice th at, although neutral on its face, falls more harshly 

on a protected group.  This impact may be viewed as discriminatory behavior in certain 

instances.  The statistical analysis seeks to determine if there is any disparate impact of an 

agencyõs policy(ies) or practice(s), intended or un intended, on protected classes.  

Disparity Ratioñratio of the percentage of receipts received by M/W/DBEs from a particular 

public entity in a specific category of work (e.g. construction), to the percentage of firms that 

are M/W/DBEs available to do business with that public entity; also, the public entityõs 

M/W/DBE utilization d ivided by M/W/DBE availability.  

Dun & Bradstreet Datañconsists of a customized list of firms from its Hooverõs database for 

the San Francisco Bay Area.  The Hooverõs database consists of observations for 448,629 

registered firms in San Francisco Bay Area by SIC and NAICs code, and MBE and WBE 

status.  
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D&B MWBEña firm identified by Dun & Bradstreet as an MBE or WBE, but not listed on 

any certification list  utilized fo r the Master S/M/W/DBE listing.  

Factual Predicateñan analysis to determine whether there are any identified instances of 

past discrimination which must be particularized in a manner that provides guidance for the 

legislative body to determine t he precise scope of the injury it seeks to remedy. It is utilized 

to determine whether a compelling governmental interest exists to support the utilization of 

race and gender -conscious remedies.  The disparity study is utilized to d evelop the factual 

predi cate.   

Federal Regulation 49 CFR Part 26ñfederal regulation governing the development and 

administration of Disadvantage d Business Enterprise Programs.  

Formal Purchasesñcompetitive purchasing is required for purchase contracts over $100,000 

and public wor ks contracts over $10,000. Formal purchasing at BART is done using 

Invitations for Bid, Competitive Sealed B ids and Requests for Proposals.  

Informal Procurementñpurchases not requiring advertising and valued at $100,000 or less 

for services and procurement , and $10,000 or less for construction.  

Intermediate Scrutinyñis applied to gender and age distinctions and requires the public 

entity to prove there is a fair and substantial relationship between the classification and the  

objective of the legislation.  

Market Disparity Ratioñratio of the percentage of receipts accruing to M/W/DBEs in an 

industrial sector, to the percentage of firms in an industrial sector that are M/W/DBEs; also, 

market utilization  divided by market availability  

Marketplace Availabilityñall firmsõ available in BARTõs marketplace, as measured by Dun 

& Bradstr eet and Reed Construction data.  

Master S/M/W/DBE Listñlist of certified SBEs, MBEs, WBEs and DBEs from BART , 

Caltrans, and Alameda County.  

Matchmakingñefforts to bring together potent ial M/W/DBEs, Non -M/W/DBEs and BART 

personnel on specific opportunities that encourages an environm ent of relationship building.   

Metropolitan Statistical Area (MSA)ðan area, defined by the US Census Bureau, which is 

an integrated economic and social unit  with a population nucleus of at least 50,000 

inhabitants.  Each MSA consists of one or more counties meeting standards of metropolitan 

character.  The San -Francisco-Oakland -Hayward MSA consists of Alameda, Contra Costa, 

Marin, San Fra ncisco, and San Mateo  counties.  
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Minority Business Enterprise (MBE)ñonly firms that are at least 51% owned and controlled 

by minority individuals.  Minority individuals are defined as: African Americans, Asian 

Americans, Native Am ericans and Hispanic Americans.  

Multivariate Regressionñanalyzes whether multiple variables, including race and gend er, 

impact an outcome.  

M/W/DBEñfor computation of availability, utilization and disparity tables, represents 

potential an d actual certified DBE firms.   

Narrowly Tailoredña law must be wr itten to specifically fulfill only its intended goal.  Race 

and gender -conscious remedial action be ònarrowly tailoredó to identify past or present 

discrimination. At least three characteristics were identified by the court as indicative of a 

narrowly tail ored remedy:  

¶ The program should be instituted either after, or in conjunction with, race -neutral 

means of increasing minority business participation; a governmental entity does not 

have to enact race -neutral means if they are not feasible or conducive to r emedying 

past discrimination;  

¶ The plan should avoid the use of rigid numerical quotas; and,  

¶ The program must be limited in its effective scope to the boundaries of the 

governmental entity.  

Nondiscrimination Programs (ND Program)ðestablished by BART in 19 97 to ensure that 

contractors do not discriminate or give preference in the award of subcontracts based on race, 

national origin, color, ethnicity or gender. The Non -Discrimination Program applies to non -

federally fu nded contracting opportunities.  

Non-M/W/DBEsñfor computation of availability, utilization and disparity tables, represents 

all other firms, exclusi ve of M/W/DBEs and D&B MWBEs.   

On-Call A&E Contractsña type of indefinite quantity contract utilized for A&E services.  

BART Planning, Development a nd Construction financial analysts maintain work plan 

summaries, which summarizes commitments and payments for individual work plans 

against each On -call contracts.   

Outreachñany effort to communicate with minority or female -owned businesses regarding 

procurement or contracting opportunities.  
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OverconcentrationñUnder 49 CFR Part 26.33, a public entity should monitor its contracts 

to ensure that DBEs are not overly concentrated in certain product areas as a means of 

meeting its DBE goals.  

Passive Discriminationñparticipating in the discriminatory or exclusive actions of other 

agents in  the public and private sector.  

Passive Participantñrefers to any government entity which has indirectly discriminated 

against minority or female businesspersons by doing business with an industry or business 

that directly engages in d iscriminatory practices.  

Potential Availabilityñrefers to firms present in BARTõs market beyond those òactually 

available,ó to include those that have not bid on BART work or taken other affirmative steps 

toward doing business specifically with BART (as opposed to other public and private sector 

clients) during the study period.  This availability includes firms identified under both public -

sector availabilit y and marketplace availability.  

Procurement Forecastingñan organization and its departments determine their 

procurement ne eds for a set period of time.   

Proposition 209ñArticle 1, §31 of the California Constitution, which went into effect in 1997. 

The law amended the state constitution to d eclare ò[t]he state shall not discriminate against, 

or grant preferential treatment to, any individual or group on the basis of race, sex, color, 

ethnicity, or national origin in the operation of public employment, public ed ucation or public 

contracting.ó 

Public Contract Code 4100-4114, ñSubletting and Subcontracting Fair Practices Actòñcode 

under which the State of California established rules and regulations regarding 

subcontractor substitutions on Public Works contracts in order to control issues of bid 

shopping and bid peddling.  

Public Sector AvailabilityñIncludes lists of available firms known to various public sector 

agencies, including, but not limited to, BART in the relevant market region. These firms are 

closer to RWA SM, having expressed an intere st in contracting opportunities with other public 

sector agencies with similar standards and limitations as BART.  

 

Pure Prime Utilizationñthe value of prime cont racts net of subcontract value.  

Practical Significance ñthe most commonly used practical significance measure in the EEO 

context is the 4/5th or 80 percent rule, which indicates how large or small a given disparity 



Table of Contents, List of Tables, 

List of Figures, Glossary of Terms  

 

San Francisco Bay Area Rapid Transit District 

Disparity Study  

Final Report, Volume I 

January 12, 2017 

Page TOC-xix 

 

 
MILLER³ CONSULTING, INC.  

is. An index less than 100 percent indicates that a given group is being utilized less than 

would be expected based on its availab ility, and courts have adopted the Equal Employment 

Opportunity Commissionõs ò80 percentó rule, that is, that a ratio less than 80 percent 

presents a prim a facie case of discrimination.  

Procurementñthe acquisition of any good or services in the categories of A&E, construction, 

professional services, other services and procurement.  

PUMS (Public-Use Microdata Samples)ðcontains records for a sample of housing units with 

information on the characteristics of each unit and each person in the unit.  Files are 

available from the American Community Survey and the Decennial Cen sus. 

Purchase Orderña procurement vehicle used by a government entity to acquire goods or 

services by opening an order for the goods and s ervices for a specified amount.  

Race-Consciousñany busi ness development plan or program which uses race as a criteri on 

for participation.  

Race-Neutral ñany business development plan or program in which race is not among the 

criteria for participation.  

Rational Basis Standardñtests economic programs that do not make distinctions based on 

race, ethnic origin or gender. Under this standard, the moving party is required to show that 

the classification is not rationally re lated to a valid state purpose.  

Ready, Willing and Able Availability Estimate (RWASM Estimate)ðthe number of M/W/DBE 

firms ready and willing to perform a particular scope of work and with the ability to expand 

(or contract) to do the type of work required. Derived from the U.S. Supreme Courtõs 

statement that:  

Where there is a significant statistical  disparity between the number of 

qualified minority contractors willing and able to perform a particular service 

and the number of such contractors actually engaged by the locality or the 

localityõs prime contractors, an inference of discriminatory exclusion could 

arise.1 

The first component of the model, òreadyó, simply means a business exists in the market area. 

The second component, òwillingó, suggests a business understands the requirements of the 

work being requested, and wants to perform the work. The  third component, òableó, defines 

the group of firms with capacity to do the job.  

                                                           
1City of Richmond v. J.A. Croson , 109 S.Ct. 706, at 729 (1989).  
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Reed Construction Dataña construction market data resource that tracks construction 

activity by project and location. The data set also provides project specific information which 

includes owner of the project, value of project, type of pr oject, general contractor, etc.  

Relevant Marketñthe geographic area reflecting a preponderance of commercial activity 

pertaining to an entityõs contracting activity based on where bidders, vendors, or awardees 

are located.  A typical range fitting this definition is approximately 75 percent.  Relevant 

Market categories for BART:  

¶ San Francisco -Oakland -Hayward, CA MSA ñconsists of the following five counties:  

Alameda, San Francisco, Contra Costa , Marin, San Mateo; This MSA is a subset of 

the San Francisco Bay Area;  

¶ San Francisco Bay Area (Bay Areañ9-county area which includes the MSA and five 

additional counties:  Alameda, San Francisco, Contra Costa, Marin, San Mateo, 

Solana, Napa, Santa Clara, Sonoma; 

¶ San Jose-San Francisco-Oakland, CA (CSA) ñthe CSA which include the 9 counties 

and 3 additional counties:  Alameda, San Francisco, Contra Costa, Marin, San Mateo, 

Solana, Napa, Santa Clara, Sonoma, San Joaquin, Santa Cruz, San Benito;  

¶ San Jose-San Francisco-Oakland, CA (CSA) and Sacramento County (CSA -Plus)  - the 

CSA-Plus which include the CSA plus Sacramento County.  

¶ State of California  

¶ Nationwide  

Regression Analysisña statistical method that analyzes how a single dependent variable 

may change or v ary based on values of one or more independent variables.  For example, the 

contract dollars awarded to M/W/DBEs vary based on characteristics such race, gender, years 

of experience, and gross annual receipts.  

Set-Asideñgovernment policy in which competiti on for certain contracts/bid opportunities is 

restricted to certain firms.  

Small Business Program (SB Program)ðestablished pursuant to California Public Contract 

Code Section in 2002. The SB program applies to non -federally funded contract opportunities.  

The purpose of the SB program is to encourage the full and equitable participation by small 

businesses in construction, procurement and services contracts. BART uses the state 

Department of General Services SB Certification. The SB Program consists of a 5%  prime 

preference for SBs on designated contracts and SB subcontracting goals, resu lting in a 5% 

prime preference.  

S/M/W/DBEñconsists of MBEs, WBEs, DBEs and non -minority SBs.  
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Statistical Significanceñhow large or small the disparity ratio is in comparison  with the 

observed percentages based on the statistical confidence level; also, the likelihood that a 

statistic will vary from a given value by more than a  certain amount due to chance.  

Strict Scrutiny Standardñis evoked if the classification is suspect, in particular, one based 

on race, ethnic or alien distinctions or infringements upon fundamental rights. The strict 

scrutiny test is the most rigorous of the three, requiring the public entity to show compelling 

governmental interests f or making such class ifications.  

Sunset Clauseña legal or regulatory provision that stipulates the periodic review of a 

government agency or program in order to determine the need to continue its existence. For 

race and gender -conscious programs, this can involve: a) a graduat ion program, b) a definite 

date to end the program; or c) an annual review of M/W/DBE program ef ficacy, goals, and 

utilization.  

Systemic Barrierñentrenched discriminatory practices or policies that effectively prevent 

participa tion in economic opportunitie s. 

Technical Assistanceñthe transfer of skills or information from one party or entity to 

another, through on -site consultation, conferences, brokering of services, training, or general 

dissemination of information.   

T-Testñassesses whether the means of two groups are statistic ally different from each other.  

Utilizationñthe percentage of receipts in an industrial category that are spent with a give n 

class of firms (e.g., MFBEs).  

Vendorñany person or business entity who has come forth to a governmental ent ity and 

registered with the entity identifying the products and services they would like to 

supply/render.  
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EXECUTIVE SUMMARY  

 

E.1  INTRODUCTION  

E.1.1  OVERVIEW OF SCOPE OF WORK  

The San Francisco Bay Area Rapid Transit District (BART) has established a Disadvantaged 

Business Enterprise (DBE) Program, consistent with the requirements of 49 Code of Federal 

Regulations (CFR) Part 26.  BART has also established a Non -Discrimination for 

Subcontracting Program for Non -Federally Funded Contracts.  To support the Districtõs DBE 

Program and to determine Availab ility analysis for its Non -Discrimination Program, BART 

commissioned Miller 3 Consulting, Inc. (M³ Consulting) on May 18, 2015 to conduct a 

Disparity Study (the Study) by performing the scope of work outlined below:   

¶ Investigate whether or to what extent discrimination exists in the contracting 

industry relevant to BART contracting activities in the BART mark et area;  

¶ Satisfy all legal requirements for such a study established by all relevant judicial 

precedent including a determination whether statisticall y significant disparities exist  

regarding DBE utilization in the contracting industry relevant to BART contracting 

activ ities in the BART market area;  

¶ Provide data to support the Districtõs Disadvantaged Business Enterprise (DBE) 

program, including setting of its Triennial DBE Goal, Contract Specific DBE goals 

and Small Business Entity (SBE) goals under 49 CFR Part 26; and,  

¶ Provide data on the availability of Small Business Entities (SBEs), Minority and 

Women-Owned businesses in the BART market area to support the Districtõs Non-

Discrimination Program for Subcontracting on Non -Federally Funded Contracts (ND 

Program) and Small Business Elements of the Districtõs DBE Program (SB Elements).  

M³ Consulting conducted this study consistent with current lega l and regulatory standards 

applicable to BART in the 9th Circuit and the State of California, including Western States 

Paving Co., Inc., v. Washington State Department of Transportation , 407 F.3d 983 (9th Cir. 

2005), Federal Highway Administration (FHWA), the Federal Transit Administration (FTA), 

State of California laws, including Proposition 209 and various other 

federal/state/local/BART sources.   
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E.1.2  OVERVIEW OF BARTõS CURRENT RACE/GENDER -CONSCIOUS AND RACE 

AND GENDER -NEUTRAL PROGRAMS  

BART administ ers four programs targeted to promote inclusion of DBEs and SBs and one 

program that ensures that primes do not discriminate or give preference in the award of 

subcontracts based on race, national origin, color, ethnicity or gender.  The four programs 

are: 

¶ Disadvantaged Business Enterprise (DBE) Program;  

¶ DBE Program Small Business Elements (SBE);  

¶ Small Business (SB) Program; and,  

¶ Non-Discrimination for Subcontracting Program.  

An overview of each program is provided below . 

A. Disadvantaged Business Enterprise (DBE) Program (Federally Funded) 

As a recipient of federal funds from the Federal Transit Administration (FTA), BARTõs 

Disadvantaged Business Program has been developed pursuant to the requirements of 49 

CFR Part 26 2. The purpose of the DBE program is òto create a level playing field on which a 

Disadvantaged Business Enterprise (òDBEó) can compete fairly for federally funded 

agreements, contracts and subcontracts, including but not limited to construction, 

procurement and proposal contracts, professional and technical services agreements and 

purchase orders.ó3 

Based on the results of the 2009 Disparity Study, BART could establish DBE goals on 

Federally Funded  Construction contracts only.  For Procurement and Professional Services, 

including Architectural and Engineering, BART utilized exclusively race and gender -neutral 

efforts.  

B. DBE Program Small Business Elements (SBE) 

Under the DBE Program Small Business Elements, BART includes all reasonable steps to 

eliminate obstacles to small business participation on Federally funded contracts. SBE 

program efforts can include:  

¶ Race and gender-neutral SBE goals on Federally Funded contracts;  

                                                           
2 49 CFR Part 26 was enacted on January 8, 1999 and revised on October 1, 2006 and October 2, 2014.  
3 San Francisco Bay Area Rapid Transit District Disadvantaged Business Enterprise Program, February 2012, 

p. 4. 
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¶ MSBE set -aside contracts on federal funded contracts. MSBE set -aside contracts 

cannot exceed the following limits:  

o Construction ñ$2 millio n 

o Servicesñ$3 million  

o Procurementñ$3 million  

MSBE set -aside contracts are not eligible for SBE or DBE goals , although MSBE vendors are 

encouraged to include SBE and DBE subcontractors.  

C. Small Business (SB) Program (Non-Federally Funded) 

BART has established a Small Business (SB) Program, pursuant to California Public 

Contract Code Section 2002. The purpose o f the SB Program is to encourage the full and 

equitable participation by small businesses in Non -federally funded construction, 

procurement and services contracts. The SB Program is targeted to:  

¶ BART award of contracts;  

¶ The award of contracts by Prime Cont ractors to First Tier Subcontractors; and,  

¶ The award of contracts by First Tier Subcontractors to Second Tier Subcontractors. 4 

To encourage SB prime participation on contracts under $10,000,000, BART may, at its sole 

discretion, apply a bid preference to S B Bidders of up to 5 percent of the lowest responsible 

bidderõs bid amount up to a total amount of $250,000 on contracts valued under $10,000,000.  

An annual limit of $2,000,000 for total dollar preferences is allowed each year. However, the 

actual contrac t will reflect the actual amount of the bid.  

For contracts over $10,000,000, BART may apply a SB subcontracting, participation goal. For 

prime vendors that meet the SB subcontracting goal, a bid preference up to 5 percent of the 

lowest responsible bidderõs bid amount up to a total of $1,000,000 will be applied. However, 

the actual contract will reflect the amount of the original bid. BART may, at its discretion, 

count Second Tier Subcontractors toward the SB goal, upon the First -Tier  subcontractor 

meeting t he requirements outlined in the SB Program. 5 Under California Public Code 

Section 22160 et seq, BART may also establish three separate SB goals for construction, 

services, and procurement on Design -Build contracts. A 5 percent preference will apply.  

D. Non-Discrimination (ND) in Subcontracting Program (Non-Federally Funded) 

Under Proposition 209 adopted by the State in 1996, BART is prohibited from taking 

measures that discriminate for or against the participation of firms based on their race or 

                                                           
4 BART Small Business (SB) Program Non -Federally Funded Contracts, 9/01/11, p. 2.  
5 Ibid, pp. 6 -8. 
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gender, unl ess required as a Federal grant requirement. As a result, in 1997, the BART Board 

adopted BARTõs Non-Discrimination Program for Subcontracting on Non -Federally Funded 

Contracts (ND Program). Under the terms of the ND Program, the purpose is to ensure that 

contractors do not discriminate or give a preference in the award of subcontracts on the basis 

of race, national origin , color, ethnicity, or gender.  

Under BARTõs ND Program, which is a race and gender-neutral program, there has been 

some measurable MWBE participation although it has not resulted in the overall 

participation of MWBEs matching availability in BARTõs Non-Federal construction, 

procurement, or services contracting.  The Disparity Study will provide up to date availability 

percentages for MBEs and WBEs for the ND Program.  

The ND Program does not require a bidder to subcontract any portion of the work. If the 

bidder does not subcontract any of the work, the ND Program does not apply. Further, the 

ND Program does not utilize subcontracting percen tage goals nor require a bidder to make 

good faith efforts to utilize minority owned business enterprise (MBE) and women owned 

business enterprises (WBE) subcontractors.  

However, if the bidder does subcontract a portion of the work, a determination is first made 

whether the bidder has listed subcontracts in dollar amounts that reflect the availability 

percentages of MBEs and WBEs in the pool of all subcontractors available to perform the 

contract work. The availability percentages for MBEs and WBEs are not subcontracting 

goals. They are, instead, what MBE and WBE participation would be expected in the absence 

of discrimination. If the bidder meets the availability percentages, the bidder is presumed to 

have not discriminated and is elig ible for award of the contract.  

If the bidder does not meet the availability percentages, the bidder must submit 

documentation pertinent to determining if the bidder discriminated. If the documentation 

shows no evidence of discrimination the bidder is recommended for award of the contract. If 

documentation shows discrimination, a hearing is set before a hearing officer and the District 

has the burden to prove that the bidder discriminated. A bidder is non -responsive only if it 

does not cooperate in providing evidence of Non -Discrimination or if a finding is made after 

a hearing that the bidder has discriminated in the award of subcontracts. A bidder cannot be 

found non -responsive simply because it did not select subcontractors in a manner which 

reflects MBE and WBE availabili ty as long as it has not discriminated.  
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E.2   MILLER 3 CONSULTINGõS APPROACH AND METHODOLOGY 

Mı Consultingõs exclusive disparity study methodology includes ten analyses which lead to 

overall conclusions and recommendations.  

E.2.1  Mı CONSULTINGõS 10-PART DISPARITY STUDY METHODOLOGY  

M³ Consulting employs a 10 -part disparity study methodology that provides a complete 

factual predicate consistent with evolving case law and BARTõs regulatory environment.   The 

statistical analysis ñrelevant market, availability , utilization, disparity and capacity ñ

comports with the requirements of City of Richmond v. J.A. Croson Co ., 488 U.S. 469, 109 

S.Ct. 706 (1989), Adarand Contractors, Inc. v. Federica Pena , 515 U.S. 200, 115 S. Ct. 2097 

(1995) and Western States Paving Co.,  Inc. v. Washington State Department of 

Transportation , 407 F.3d 983 (9th Cir. 2005) and determines whether there are statistically 

significant disparities from which an inference of discrimination may be drawn.  The 

remaining analysis reflected under the industry and market analysis assist in determining 

whether organizational factors (active discrimination or exclusion) or private sector and 

marketplace factors (passive discrimination or exclusion) cause any disparity found.  

Together, these findings allo w BART to determine whether there is a compelling 

governmental interest in utilizing race and gender -conscious remedies for any statistically 

significant disparity.  The combined analysis also leads to a set of customized 

recommendations that includes race  and gender -neutral initiatives and narrowly tailored 

race and gender -conscious initiatives.  
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BART Disparity Study 

 

 
 

Description of Disparity Study Components 

 

1. Legal Analysis outlines the legal standards of Richmond v. Croson, Adarand v. Pena and 

their progeny, as well as around the country. Such a legal analysis provides critical 

insight to current judicial opinions relevant to both DBE program desig n, Non -

Discrimination programs  and disparity study analysis.  

2. Procurement and DBE Program Operational Analyses examines BARTõs contracting 

history to determine the impact of BARTõs policies, procedures and practices on 

M/W/DBEsõ ability to do business with BART, along with the effectiveness of the DBE 

and SB Program operations on increasing M/W/DBE parti cipation.  

3. Relevant Market Analysis determines the geographic boundaries within which BART 

performs the substantial part (about 70 percent) of its business activities.  The 

identification of the bounds is also guided by legal criterion that BART must refine  its 

efforts to impact DBE business activity to its market area . 

4. Availability Analysis determines the available M/W/DBE and non -M/W/DBE firms who 

are available to do business with BART within the determined relevant market.  

5. Utilization Analysis quantitativ ely examines BARTõs contracting history and determines 

the number of contracts and levels of expenditures with M/W/DBEs.  

6. Disparity Analysis determines the difference between the availability of M/W/DBEs and 

their utilization by BART  and whether any dispar ity is statistically significant .  

7. Capacity and Regression Analyses examines differences in capacity of firms based on 

race and gender using established statistical methods and also examine s whether 

race/gender and ethnicity still impacts the participation  decision once a set of variables 

that proxy capacity are controlled for.  

Industry Analysis

ωLegal Analysis

ωProcurement and 
M/W/DBE 
Operational  
Analysis

Statistical Analysis

ωRelevant Market

ωAvailability 
Analysis

ωUtilization 
Analysis

ωDisparity Ratios
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Market Analysis

ωAnecdotal and 
Survey Analysis

ωRace-Gender-
neutral Analysis

ωPrivate Sector 
Analysis

Conclusions
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discrimination, 
passive or active, 
if any

ωIdentification of 
barriers to 
M/W/DBE 
participation

Recommendations

ωProcurement and 
M/W/DBE 
programmatic 
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ωGoal-setting

ωNon-
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ωManagement and 
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Assistance
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8. Anecdotal and Survey Analyses determine the experiences of M/W/DBEs and non -

M/W/DBEs attempting to do business with BART  and in the business community overall.   

Further, the survey provides information on business characteristics, such as owner 

qualifications, years in business, capacity, and credit market experiences.  

9. Race- and Gender-Neutral Analysis determines the effec tiveness of race- and gender -

neutral programs in increasing M/W/DBE participation in both public and private sector 

opportunities.  

10. Private Sector Analyses determine M/W/DBE participation in private sector 

opportunities.  Factors that impact business forma tion and self -employment are also 

analyzed in this analysis.   

 

The methodology components that M³ Consulting deploys reflect the continuing development 

of case law that has increased the level and sophistication of the statistical analysis necessary 

to comply with Croson and Adarand  standards.   

 

E.2.2  STATISTICAL METHODOLOGY  

The statistical methodology below discusses in more detail relevant market, availability, 

utilization, and disparity.  It includes various definitions of availability and M³ Consultin gõs 

òReady, Willing and Ableó (RWASM) model. M³ Consulting has adapted this model to the 

specific BART data sources available for this study. Also discussed are the types of utilization 

analysis that will be performed. The statistical methodology section c oncludes by defining 

the disparity ratio and significance tests, crucial for drawing conclusions regarding any 

disparity in BARTõs recent history of contracting with M/W/DBEs.  

To conduct the analysis, M³ Consulting collected vendor, bidder, contract award , purchase 

order and payments data for calendar years 201 1-2014, covering both Federally -funded and 

Non-federally funded contracts.  

A. Relevant Market 

The Croson statistical analysis begins with the identification of the relevant market. The 

relevant market establishes geographical limits to the calculation of M/W/DBE availability 

and utilization. Most courts and disparity study consultants characterize the releva nt market 

as the geographical area encompassing most of a public entityõs commercial activity. The 

Croson Court required that an MBE program cover only those groups that have actually been 

affected by discrimination within the public entityõs jurisdiction.6  

                                                           
6 Richmond v. Croson , at 725.  
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Two methods of establishing the relevant market area have been used in disparity studies. 

The first utilizes vendor and contract awardee location of dollars expended by an entity in 

the relevant industry categories. In the second method, vendors and contractors from an 

entityõs vendor or bidder list are surveyed to determine their location. The former is based on 

approaches implemented under the U.S. Justice Department guidelines for defining relevant 

geographic markets in antitrust and merger cases. M³ Consulting has developed a method 

for determining an entityõs relevant market by combining the above methods and using an 

entityõs bidder lists, vendor lists, and awardee lists as the basic foundation for market 

definition.  

By examining the locations of  bidders, vendors, and winners of contract awards, M³ 

Consulting seeks to determine the area containing a preponderance of commercial activity 

pertaining to an entityõs contracting activity. While case law does not indicate a specific 

minimum percentage of  vendors, bidders, or contract awardees that a relevant market must 

contain, M³ Consulting has determined a reasonable threshold is somewhere around 70 

percent, each, for bidders, vendors, and contract award winners. Further analysis may be 

necessary if there are òlargeó differences in the percentages of these three measures.  

B. Availability Analysis 

The fundamental comparison to be made in disparity studies is between firms owned by 

minorities and/or women (òMBEs and WBEsó) and other firms (ònon-MWBEsó) ready, willing 

and able to perform a particular service (i.e., are òavailableó), and the number of such 

businesses actually being utilized by the locality or its prime contractors. This section 

presents a discussion of the availability estimates for M/W/DBE s who are ready, willing and 

able to perform work on contracts for BART.  

Availability is the most problematic aspect of the statistical analysis of disparity. It is 

intrinsically difficult to estimate the number of businesses in the marketplace that are re ady, 

willing and able to perform contracts for or provide services to a particular public entity. In 

addition to determining an accurate head count of firms, the concomitant issues of capacity, 

qualification, willingness, and ability complicate the product ion of accurate availability 

estimates.  

1. Miller3 Consulting, Inc. Availability Model 

M³ Consulting employs two general approaches to measuring availability: the Ready, Willing 

and Able (RWASM) Model and Marketplace Availability.    In summary, the Availa bility 

measures can fall into the following categories:  
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¶ RWASM Availability ñThose firms who are ready, willing and able to do business with 

BART;  

¶ Public Sector Availability ñThose firms who are ready, willing and able to do business 

with similar public secto r agencies within BARTõs marketplace7; and, 

¶ Marketplace Availability ñAll firmsõ available in BARTõs marketplace, as measured 

by Census, Dun & Bradstreet and Reed Construction data.  

The Availability matrix below in Figure E.1 outlines Mı Consultingõs Availability Model.  The 

matrix starts with the optimum availability measure of those firms òready, willing and ableó 

to do business with BART and cascades down to less optimum measures.  Factors that 

determine which level of availability best suits BARTõs environment include quality of 

available data, legal environment, and previous levels of inclusion of M/W/DBE in bidding 

and contracting activity.  For BART, Level 3 RWA SM Availability was deemed the most 

representative and robust, in light of the complet eness of data provided by BART.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
7 This analysis requires inter -governmental cooperation between public entities providing bidder, vendor and 

awardee data, thus is not performed, unless such agreement is developed for individual agencies or a 

consortium of agencies conducted a consortium disparity study.  



Executive Summary  

 

San Francisco Bay Area Rapid Transit District 

Disparity Study  

Final Report 

January 12, 2017  

Page ES-10  

 

 
MILLER³ CONSULTING, INC.  

Figure E.1 
RWASM Availability Model 

 

 

1. Prime and sub-bidders by contract category for each year of study period 

2. Prime and sub-bidders by contract category for fewer years 
 

3. Prime bidders, sub-awardees, prime awardees (informal purchases) for each year of study 
period 

 
4. Prime bidders, sub-awardees, prime awardees (informal purchases) for fewer years period 

 
5. Prime bidders, sub-awardees, prime awardees (informal purchases) + Vendors + certified M/W/DBEs for 

fewer years period 

6. BART RWA measure+ similar public entity prime and sub-bidders 

 
7. BART RWA measure + similar public entity prime and sub awardees 

 

8. BART RWA measure + similar public entity prime, sub awardees and vendors + Master 
M/W/DBEs List 

9. Census 

11. Reed Construction Data 

BART RWASM Availability 

Public SectorSM Availability 

Marketplace Availability 

10. Dun & Bradstreet 

Source: M3  Consulting , Inc.  
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C. Utilization Analysis 

Utilization represents the contracting and subcontracting history of Non-M/W/DBE s and 

M/W/DBE s with BART.  In developing the contract database to be used as the basis for 

determining utilization, there are three alternative measures of utilization that can be taken 

in each procurement category. These are:  

1. The numbers of contracts awarded;  

 

2. The dollar value of contracts received; and,  

 

3. The raw numbers of firms receiving contracts.    

The current report presents two of the three measures of  utilization: the number of contracts 

awarded and the dollar value of the contract awards. Both dollars and counts are reported in 

order to determine if there are any outliers or large single contracts that cause utilization 

dollar values to be at reported  levels. These were preferred over the third measure ½the 

number of firms, which is less exact and more sensitive to errors in measurement.  

 

For instance, if a single firm, owned by a Non-M/W/DBE , received 30 contracts for $5 million, 

and ten African Americ an-owned firms received one contract each worth $100,000, measured 

by the number of firms, African American -owned firms would appear to be over utilized, and 

Non-M/W/DBE s underutilized. Using the number of contracts and the dollar value of 

contracts awarde d, the aforementioned result would reverse (depending on relative 

availability).  

 

Mı Consultingõs position with regard to percentage estimates of utilization, by the  dolla r 

value of contracts and number  of contracts, is that d iscrimination would be more li kely to 

affect the dollars awarded than the number of contracts awarded to M/W/DBE s or the 

number of M/W/DBE s utilized, particularly if there are stereotypical attitudes that 

M/W/DBE s cannot handle larger contracts, and the largest volume of contracts awar ded are 

smaller contracts.  

 

M³ Consulting also sought to analyze subcontracting utilization data.  Because prime 

contractors, especially in C onstruction, Construction -related Professional Services and  

Architecture and Engineering, often subcon tract work to  other contractors/consultants and 

because the utilization of M/W/DBE s in the absence of a set-aside or goal provision usually 

occurs at the subcontract level, assembling data on subcontract work is critical to utilization 

analysis.  
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In the area of Constr uction and Architecture and Engineering  contracting, the standard 

presentation of utilization data by Mı Consulting is to show Total òPure Prime + 

Subcontractoró utilization and Subcontractor utilization in separate tables, if data allows. 

òPure prime utilizationó based on dollar value of contracts is defined here differently from 

òprime contract award valueó due to the necessity to avoid double-counting of subcontract 

awards when examining subcontractor utilization. òPure prime utilizationó is correctly 

defined as the value of prime contracts net of subcontract value . This magnitude, when added 

to the value of subcontractor utilization, results in a correct measurement of òtotaló 

utilization, by the M/W/DBE  category.  

D. Disparity Analysis 

A straightforward approach to establishing statistical evidence of disparity between the 

availability of M/W/DBE s and the utilization of M/W/DBE s by BART is to compare the 

utilization percentage of M/W/DBE s with their availability percentage in the pool of  total 

businesses in the relevant market area. Mı Consultingõs specific approach, the òDisparity 

Ratio,ó consists of a ratio of the percentage of dollars spent with M/W/DBE s (utilization), to 

the percentage of those businesses in the market (availability).    

Disparity ratios are calculated by actual availability measures. The following definitions are 

utilized in the M³ Consulting ratio:  

 

A = Availability proportion or percentage  

U = Utilization proportion or percentage  

D = Disparity ratio  

Nw = Number of women-owned firms  

Nm  = Number of minority -owned firms  

N t = Total number of firms  

Availability (A) is calculated by dividing the number of minority  and/or women -owned firms 

by the total number of firms. Utilization (U) is calculated by dividing total  dolla rs expended 

with minority  and women-owned firms by the total expenditures.  

Aw  =  Nw /N t 

Am =  Nm/N t 

D =  U/A  

When D=1, there is no disparity, ( i.e., utilization equals availability). As D approaches zero, 

the implication is that utilization is disproportionately low compared to availability. As D 

gets larger (and greater than one), utilization becomes disproportionately higher compared 
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to availability . Statistical tests are used to determine whether the difference between the 

actual value of D and 1 are statistically significant, ( i.e., whether it can be stated with 

confidence that the difference in values is not due to chance (see Figure E.2).  

 

Figure E.2 
Disparity Ratio Indicating Areas of Significant and Non-Significant Disparity and Overutilization 

 

 

The statistical disparity ratio used in this study measures the difference between the 

proportion of available firms and the proportion of dollars those firms received. Therefore, as 

the proportion of contract dollars received becomes increasingly differen t than the proportion 

of available M/W/DBE s, an inference of discrimination can be made.  

 

1. Statistical Significance 

 

The concept of statistical significance as applied to disparity analysis is used to determine if 

the difference between the utilization a nd availability of M/W/DBE s could be attributed to 

chance. Significance testing often employs the t -distribution to measure the differences 

between the two proportions. The number of data points and the magnitude of the disparity 

affect the robustness of t his test. The customary approach is to treat any variation greater 

than two standard deviations from what is expected as statistically significant.  

 

A 

U 

NON SIGNIFICANT 
UNDERUTILIZATION 

NON SIGNIFICANT OVERUTILIZATION 

SIGNIFICANT 
OVERUTILIZATION 

SIGNIFICANT 
UNDERUTILIZATION 

1.00  

Source: M3 Consulting , Inc.  
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A statistical significant outcome or result is one that is unlikely to have occurred as the result 

of random chance alone. The greater the statistical significance, the smaller the probability 

that it resu lted from random chance alone. P -value is a standard measure used to represent 

the level of statistical significance. It states the numerical probability that  the stated 

relationship is due to chance alone. For example, a p -value of 0.05 or 5 percent indicates that 

the chance a given statistical difference is due purely to chance is 1 in 20.  

 

2. Practical Significance 

 

The concept of statistical significance sh ould not be confused with practical significance. 

According to Mansfield, even if there is a statistically significant difference between a sample 

value and a postulated value of a parameter, the difference may not really matter. 8 This 

means disparities no t statistically significant are not necessarily caused by chance. It also 

means that chance cannot be ruled out as a cause.  

 

The most commonly used practical significance measure in the EEO context is the 4/5th or 

80 percent rule, which indicates how large  or small a given disparity is. An index less than 

100 percent indicates that a given group is being utilized less than would be expected based 

on its availability, and courts have adopted the Equal Employment Opportunity 

Commissionõs ò80 percentó rule, that is, that a ratio less than 80 percent presents a prima 

facie case of discrimination 9. 

 

Under the EEOCõs òfour-fifthsó rule, a disparity ratio is substantively significant if it is 0.8 

or less on a scale of 0 to 1 or 80 or less on a scale of 1 to 100 (i.e., Group A selection rate 

divided by Group B selection rate). Codified in the Uniform Gui delines on Employee Selection 

Procedures (UGESP, section 4D), the rule is described as follows:  

 

òA selection rate for any race, sex, or ethnic group which is less than four-fifths 

(4/5) (or eighty percent) of the rate for the group with the highest rate will 

generally be regarded by the Federal enforcement agencies as evidence of 

adverse impact, while a greater than four -fifths rate will generally not be 

regarded by Federal enforcement agencies as evidence of adverse impact. 

Smaller differences in selecti on rate may nevertheless constitute adverse 

impact, where they are significant in both statistical and practical terms and 

                                                           
8 Mansfield, Edwin, Statistics for Business and Economics , p. 322. Two standard deviatio ns imply 95 percent 

confidence level which is the norm of the courts.  
9 Engineering Contractors II, 122 F3d at 914; see 29 C.F.R. Ä 1607.4(D) (òA selection rate for any race, sex, or 

ethnic group which is less than four -fifths (4/5) (or eighty percent) of the rate for the group with the highest rate 

will generally be regarded by the Federal enforcement agencies as evidence of adverse impact, while a greater 

than four -fifths rate will generally not be regarded by Federal enforcement agencies as evidence of a dverse 

impact.ó) 
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where a user's actions have discouraged applicants disproportionately on 

grounds of race, sex, or ethnic group. Greater differences i n selection rate may 

not constitute adverse impact where the differences are based on small 

numbers and are not statistically significant.ó  

 

Thus, the 4/5th rule is a measure of the size of the disparity, but may need to be interpreted 

in light of particu lar context (e.g., sample size, in combination with statistical significance 

testing). However, case law suggests that the 4/5th rule can be  interpreted as adequate stand -

alone evidence in some situations, although it is unclear exactly what circumstances warrant 

such interpretation. The 80 percent rule is a general rule, and other factors such as statistical 

significance, sample size, discouraged applicants, etc., should be analyzed. The rationale for 

combining practical and statistical significance result s is an intuitive one. In situations 

where the measures come to identical conclusions, the analyst can usually feel very confident 

in a finding of meaningful impact or no impact. In other situations, context may play an 

important role when statistical and practical significance measures produce different 

conclusions (i.e., when a standard deviation analysis is greater than 2.0 but the 4/5th rule is 

not violated) 10. 

E.3    FINDINGS AND CONCLUSIONS  

E.3 .1  SIGNIFICANT DISPARIT Y  

Based on the statistical findings in the disparity chapter , the utilization of qualified firms  as 

reflected by the percentage of contracts or purchase orders awarded and payments made, 

appears to be less inclusive than warranted, when compared to the availability of ready, 

willing  and able firms ( RWASM).  Thus, M³ Consulting draws an inference of discrimination 

against the following race, ethnicity and gender groups : 

 

 

 

 

 

                                                           
10 See Tables 1 and 2 that explain this in, òA Consideration of Practical Significance in Adverse Impact 

Analysis,ó Eric M. Dunleavy, July 2010, http://dciconsult.com/whitepapers/PracSig.pdf 
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Table E.1.  

Inference of Discrimination Based on Findings of Statistically Significant Disparity 
By Race/Ethnicity/Gender 
By Procurement Type 
By Federal/Non-Federal 
Procurement Areas Overall Federal Non-Federal 

Architectural and 
Engineering Services 
Agreements 

¶ African Americans 

¶ Hispanic Americans 

¶ Caucasian Females 

¶ Asian Americans 

¶ Hispanic Americans 

¶ Caucasian Females 

¶ African Americans 

¶ Native Americans 

¶ African Americans 

¶ Hispanic Americans 

¶ Caucasian Females 

Construction Contracts  ¶ African Americans 

¶ Asian Americans 

¶ Hispanic Americans 

¶ Caucasian Females 

¶ African Americans 

¶ Hispanic Americans 

¶ Caucasian Females 

¶ African Americans 

¶ Asian Americans 

¶ Hispanic Americans 

¶ Caucasian Females 

Professional Services  ¶ Asian Americans 

¶ Hispanic Americans 

¶ Caucasian Females 

¶ Asian Americans 

¶ Hispanic Americans 

¶ Caucasian Females 

¶ Asian Americans 

¶ Hispanic Americans 

¶ Caucasian Females 

Other Services ¶ African Americans 

¶ Caucasian Females 

¶ African Americans 

¶ Caucasian Females 

¶ Hispanic Americans 

¶ Caucasian Females 

Procurement  Contracts ¶ African Americans 

¶ Asian Americans 

¶ Caucasian Females 

¶ African Americans 

¶ Asian Americans 

¶ Hispanic Americans 

¶ Caucasian Females 

¶ African Americans 

¶ Asian Americans 

¶ Caucasian Females 

Source:  M³ Consulting  

 

Below is a discussion of the factors leading to and impacting the findings of statistically 

significant disparities above.   

E.3 .2  STATISTICAL FINDINGS IMPACTING STATISTICALLY 

SIGNIFICANT DISPARITY   

A. Relevant Market 

In order to estimate availability, the marketplace in which BART purchases from vendors 

needs to be defined. This enables a practical count of òavailableó firms and also facilitates 

policy implementat ion.  

Based on the data provided for this study, five relevant markets were defined and are 

presented below :   
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¶ San Francisco-Oakland -Hayward, CA MSA ñconsists of the following five counties:  

Alameda, San Francisco, Contra Costa, Marin, San Mateo; This MSA is a subset of 

the San Francisco Bay Area;  

 

¶ San Francisco Bay Area ñconsists of the following nine counties:  Alameda, San 

Francisco, Contra Costa, Marin, San Mateo, Solano, Napa, Santa Clara, Sonoma  

 

¶ San Jose-San Francisco-Oakland, CA CSA ñconsists of the following twelve counties:  

Alameda, San Francisco, Contra Costa, Marin, San Mateo, Solano, Napa, Santa Clara, 

Sonoma, San Joaquin, Santa Cruz, San Benito  

 

¶ San Jose-San Francisco-Oakland, CA CSA + Plus Sacramento County ñconsists of the 

following twelve cou nties:  Alameda, San Francisco, Contra Costa, Marin, San Mateo, 

Solano, Napa, Santa Clara, Sonoma, San Joaquin, Santa Cruz, San Benito, 

Sacramento County  

 

¶ State of California  

 

¶ Nationwide  

The relevant marke t for each industry category is summarized in Table  E.1, for each 

procurement type  by location because of the commercial activity that BART  conducts with 

its vendors in different procurement areas .   

Table E.2.  
Summary of Relevant Market Determination 

  MSA Bay Area State Nationwide 

Architecture and Engineering Ҟ      

Professional Services     Ҟ   

Construction   Ҟ     

Other Services     Ҟ   

Procurement      Ҟ 
Source:  M³ Consulting; BART Procurement Bidder Data, PeopleSoft Final Data, BART Planning and Development Work Plan Data; BART OCR 
Vendor Payment Tracking Data; BART Plan Holders; BART Vendors 

 

B. Availability Analysis  

Based upon industry standards, Mı Consultingõs practice, experience and understanding of 

data available, credence is typically placed on RWA SM estimates derived from bidders, sub -

bidders and awardees in that order of importance. Marketplace availability measures , based 

on D&B Availability,  are presented as a benchmark of minority and women -owned firm  
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availability  (inclusive of certified and unve rified MBEs/WBEs)  and for BART to consider 

potentially available firms for outreach purposes.  

 

For construction, MBE availability percentage is about 18.43 percent which is almost evenly 

derived from the Asian American and Hispanic American MBE groups and a smaller portion 

to African American -owned firms. Caucasian Female -owned firms are similar to African 

American -owned firms in their availability in the construction industry at 4.48 percent 

available based on the RWA SM availability measure. The marketplace availability measure 

based on construction shows a lower presence of MBEs in the industry and a similar presence 

of Caucasian Female -owned firms. In A&E, the availability of M/W/DBEs was at 29.82 

percent based on RWA SM availability estimates. MBEs were at 22.43 percent and Caucasian 

Females at 7.39 percent in the MSA marketplace. The Dun and Bradstreet availability 

measure shows a slightly lower representation in the mark etplace of M/W/DBEs at 21.53 

percent with Caucas ian Female -owned firms almost at par with the RWA SM availability 

estimate at 8.1 percent in the MSA.  For Professional Services, M/W/DBEs availability based 

on RWASM availability was only at 11.89 percent, while the marketplace availability 

reflecting the upper bound of available firms was at 14.45 percent. MBEs and Caucasian 

Female-owned firm were both evenly low in availability based on RWA SM availability 

estimates.  

 

Other Services witnessed a declining pattern in M/W/DBEs presence with only 7.22 percent 

availability; Caucasian Female -owned firms represented 1.37 percent of availability. 

Marketplace estimates of available firms shows a higher proportion of M/W/DBEs at 16.26 

percent and of Caucasian Female-owned firms at 8.86 percent. It may imply that Cauc asian 

Female-owned firms are present in the market area, but do not participate in BART 

contracts. The presence of Caucasian Female -owned firms in Procurement is co nsiderably 

higher in the market place at 8.33 percent compared to only 0.67 percent availabil ity at BART. 

In general, the Procurement industry shows a very small presence of M/W/DBEs in the 

RWASM availability pool at 2.93 percent as opposed to 16.56 percent provided by Dun and 

Bradstreetõs potentially available firms. Whether the latter meet the RWASM availability 

criteria or express interest in BART contracting process remains to be explored.  
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Table E.3.  
Summary Table - RWASM Availability Level 3 Percentage Participation 
San Francisco Bay Area Rapid Transit District 
Relevant Market; 2011 ς 2014 

Ethnicity A&E1 Construction2 
Professional 

Service3 
Other Services4 Procurement5 

Race/Ethnicity/Gender      

Non-M/W/DBE 62.27  67.25  82.60  83.51  93.63  

African American 7.65  4.86  3.96  3.78  0.84  

Asian American 10.29  6.48  2.42  0.69  0.84  

Hispanic American 3.96  6.85  2.42  1.37  0.59  

Other MBE 0.53  0.25  0.00  0.00  0.00  

Total MBE 22.43  18.43  8.81  5.84  2.26  

Caucasian Female 7.39  4.48  3.08  1.37  0.67  

Total M/W/DBE 29.82  22.91  11.89  7.22  2.93  

D&B MWBE 7.92  9.84  5.51  9.28  3.43  

Total 100.00  100.00  100.00  100.00  100.00  

Source:  M³ Consulting; BART Procurement Bidder Data, PeopleSoft Final Data, BART Planning and Development Work Plan Data; BART OCR 
Vendor Payment Tracking Data; BART Planholders; BART Vendors 
Level 3:  Bidders, Sub-bidders, Formal and Informal Awards form PeopleSoft Data, Prime/Sub Payees from Work Plans and VPTS data 
1MSA, 2Bay Area, 3State of California, 4Nationwide 

 

Table E.4.  
D&B Summary Availability 
San Francisco Bay Area 
2014 

 A&E Construction Professional 
Services 

Other Services Procurement 

 # % # % # % # % # % 

Non-
MWBE 

 2,471  78.47  6,775  88.18  11,286  85.55  8,994  83.74  9,615  83.44 

MBE  253  8.03  364  4.74  444  3.37  383  3.57  529  4.59 

MWBE  170  5.40  165  2.15  419  3.18  411  3.83  419  3.64 

WBE  255  8.10  379  4.93  1,044  7.91  952  8.86  960  8.33 

Total 
MWDBE 

 678  21.53  908  11.82  1,907  14.45  1,746  16.26  1,908  16.56 

Total  3,149  100.00  7,683  100.00  13,193  100.00  10,740  100.00  11,523  100.00 

Source: 2014 D&B Hoovers Data; M³ Consulting 
*Bay AreaτConsists of counties of San Francisco, Alameda, Contra Costa, Marin, San Mateo, Santa Clara, Napa, Solano, Sonoma 
**Equivalent to Caucasian Female-owned firms 
 

 

When RWA SM Availability is adjusted to the requirements of BARTõs Non-Discrimination  

Program in Subcontracting, the following availability results:  
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Table E.5.  

Non-Discrimination Availability, Level 3 RWASM Availability   

San Francisco Bay Area Rapid Transit District 

Relevant Market; 2011-2014 

  A&E1 Construction2 
Professional 

Services3 
Other 

Services3 Procurement4 

Race/Ethnicity/Gender      

Non-MWBE 62.01 67.25 82.6 83.51 93.63 

African American 7.65 4.86 3.74 3.78 0.75 

Female 2.37 0.75 1.76 0.69 0.17 

Male 5.28 4.11 1.98 3.09 0.59 

Asian American 10.03 5.48 2.42 0.34 0.84 

Female 2.64 1.62 0.66 0 0.25 

Male 7.39 3.86 1.76 0.34 0.59 

Caucasian Female 6.86 3.99 2.86 1.37 0.59 

Hispanic American 3.69 6.35 2.2 1.37 0.59 

Female 1.06 1.87 0.44 0.69 0.08 

Male 2.64 4.48 1.76 0.69 0.5 

Native American 0 0 0 0 0 

Female 0 0 0 0 0 

Male 0 0 0 0 0 

Other MBE 0.53 0.12 0 0 0 

Female 0.53 0.12 0 0 0 

Male 0.26 0 0 0 0 

Total BART Certified MWBE 28.76 20.8 11.23 6.87 2.76 

Female 13.46 8.34 5.73 2.75 1.09 

Male 15.57 12.45 5.51 4.12 1.68 

Other Certified S/M/W/DBE 1.32 2.12 0.66 0.34 0.17 

Total MWBE 30.08 22.91 11.89 7.22 2.93 

D&B MWBE 7.92 9.84 5.51 9.28 3.43 

Total 100 100 100 100 100 

Source:  M³ Consulting; BART Procurement Bidder Data, PeopleSoft Final Data, BART Planning and Development Work Plan Data; BART OCR 
Vendor Payment Tracking Data; BART Planholders; BART Vendors 
Level 3:  Bidders, Sub-bidders, Formal and Informal Awards form PeopleSoft Data, Prime/Sub Payees from Work Plans and VPTS data 
1MSA, 2Bay Area, 3State of California, 4Nationwide 

 

Often, it is argued that actual availability, based on bidders, is significantly impacted by the 

presence of race and gender-conscious goals.  BARTõs data reflects M/W/DBE participation in 

Construction, where BART does apply race and gender -conscious goals on Federal contracts, 

but to suggest that the difference is due to the utilization of DBE goals would be conjecture.  
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This is highlighted even more by Utilization results, where BART has been able to achieve a 

greater proportion of M/W/DBE utilization in A&E and Professional Services areas, where 

race and gender -conscious goals cannot be applied.   

 

Potentially, the difference in Potential Availability and Actual Availability could reflect the 

impact on Actual Availability of òBut-For Discriminationó, but it could also reflect the absence 

of outreach by BART to potentially available firms, as well.  In other words, from the RWASM 

estimates, bidders, sub -bidders, and awardees are presumed to be actually available, 

whereas the D&B figures includes firms that may not be actually available due to 

discrimination or other factors.  Significantly more research and analysis is necessary to 

determine the reasons for differences in availability levels between RWASM and D&B.  Other 

than race and gender -conscious goals, such factors influencing the difference between RWASM 

Availability measures and D&B Availability figures could include, but not be limited to:  

 

¶ Firms available in D&B, while falling into a North American Industry Classification 

System code utilized by BAR T, do not provide the specific goods and services required 

by BART;  

¶ Firms within the D&B availability pool may not be interested in doing business with 

BART or in the public sector; and,  

¶ As a public entity with consistent commitment in its Strategic Missio n to community 

economic development, BART may be viewed by the community as a more inclusive 

environment, than the private sector or other public entities.  

 

As the Office of Civil Rights begins to conduct inclusive outreach to and surveying of firms 

on the D&B list to determine their interest and ability to provide their services to BART and 

the willingness of unverified D&B Minority/Women -business enterprises to become certified 

to be eligible for BARTõs race and gender-conscious initiatives, more conclusi ve 

determinations can be made regarding the difference between RWASM and D&B availability 

figures.  
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C. Utilization Analysis 

Table E.6  reflects a summary of utilization for all procurement types.  This summary is 

followed by more detailed analysis for A& E and Construction in Tables E.7 and E.8 .   

Based on the most robust data source for each procurement type ñcontract awards, purchase 

orders or payments ñM/W/DBE s achieved the highest levels of participation in A&E at 34.60 

percent , utilizing on On -call A&E Payments,  and the lowest levels of participation in 

Procurement at 1.36 percent.   

The level of achievement in A&E is worthy of note, given that ther e were no race and gender -

conscious goals utilized in this procurement category.  On the other hand, in Con struction, 

the only procurement category where B ART can utilize race and gender -conscious goals on 

federal contracts, M/W/DBE  participation reached only 11.38 percent, even though BARTõs 

overall triennial DBE goal was 22 percent for 2011 -2013 and 23 percent for 20 14-2016 and 

despite achieving over 40 percent M/W/DBE participation at the subcontracting level .  A key 

difference between A&E and Construction levels of M/W/DBE participation is Pure Prime 

participation, 36 percent for A&E M/W/DBE Pure Prime utili zation, combined with 32.38 

percent for M/W/DBE subcontracting, contrasted with 0.85 percent for Construction 

M/W/DBE Pure Prime utilization, combined with 40.64 percent for M/W/DBE subcontracting.   

When comparing On -call A&E Payments data to On -call A&E Commitments data to see if 

there are similar trends, it is revealed that African American -owned participation drops 

from15.17 percent based on On -call A&E Commitments to 7.39 based on On -call A&E 

Payments.  Asian American -owned firms show the opposite tren d, with 16.38 percent 

participation based on On -call A&E Commitments and 23.39 percent based on On -call A&E 

Payments.  

For participation by specific MBE group and Caucasian Female -owned firms , Asian 

American -owned firms had higher participation than African  American -owned firms in A&E 

and Construction, while African American -owned firms were more represented than Asian 

American -owned firms in Professional Services and Other Services.  African American -owned 

firm participation in Professional Services was sig nificantly higher than all other MWBE 

groups at 12.37 percent.  However, over 60 percent of this participation reflects awards to 

one African American -owned firm.   

Hispanic American -owned firms fared best in Construction at 4.62 percent and Other 

Services at 3.60 percent. Although their level of participation was greater than the other 

MBE groups and Caucasian Female -owned firms, it was not significantly so.  Caucasian 

Female-owned firms appear to have the lowest levels of participation, except in Professi onal 

Services, where 0.54 percent participation outpaced that of Asian American - and Hispanic 
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American -owned firms.  D&B MWBEs reflected significant levels of participation in the 

procurement categories of Construction and Other Services.  

Table E.6.  

Summary Table - Utilization by Relevant Market 
San Francisco Bay Area Rapid Transit District 
Relevant Market; 2011 ς 2014 

Ethnicity 
A&E1,6 Construction2,5  Professional 

Services3,8  Other Services3,8 Procurement4,8  

 % %  %  %  %  

Non-M/W/DBE 61.06 75.23 84.17 77.58 97.30 

African American 7.39 3.11 12.37 1.80 0.23 

Asian American 23.39 3.65 0.19 1.14 0.29 

Hispanic American 1.37 4.62 0.37 3.60 0.81 

Total MBE 32.15 11.38 12.93 6.54 1.33 

Caucasian Female 2.45 2.02 0.54 0.12 0.03 

Total M/W/DBE 34.60 13.39 13.47 6.65 1.36 

D&B MWBE 4.35 11.38 2.36 15.77 1.35 

Total 100.00 100.00 100.00 100.00 100.00 

Source: BART Purchasing, BART PeopleSoft Financial Management Information System; M3 Consulting   
1 Relevant Market = MSA 
2 Relevant Market = Bay Area 
3 Relevant Market = State of California 
4 Relevant Market = Nationwide 
5 Contract Awards data 
6 On-Call Commitment data 
7 Accounts Payable data 
8 Purchase Orders data 
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Table E.7.  

Architecture and Engineering 
Pure Prime + Sub ContractτPDC On-call Payments, Detailed 
San Francisco Bay Area Rapid Transit District  
Relevant Market, 2011 ς 2014 

 MSA* 

  Pure Prime + Sub Pure Prime Only Subcontractors Only Federal Prime + Sub Nonfederal Prime + Sub 

Ethnicity $  % $  % $  % $  % $  % 

Non-M/W/DBE      59,019,734  61.06      34,721,756  58.71   24,297,977  64.76      26,541,208  60.52         32,478,525  61.50 

African American        7,142,603  7.39        2,952,491  4.99      4,190,112  11.17        6,555,424  14.95               587,180  1.11 

Asian American      22,609,351  23.39      15,911,699  26.90      6,697,652  17.85        4,347,004  9.91         18,262,347  34.58 

Hispanic American        1,322,732  1.37        1,140,424  1.93         182,308  0.49           182,308  0.42            1,140,424  2.16 

Total MBE      31,074,686  32.15      20,004,614  33.82   11,070,072  29.51      11,084,735  25.28         19,989,951  37.85 

Caucasian Female        2,367,152  2.45        1,287,444  2.18      1,079,709  2.88        2,025,683  4.62               341,469  0.65 

Total M/W/DBE      33,441,839  34.60      21,292,057  36.00   12,149,781  32.38      13,110,419  29.90         20,331,420  38.50 

 D&B MWBE        4,202,529  4.35        3,131,190  5.29      1,071,339  2.86        4,202,529  9.58 0 0.00 

Total      96,664,101  100.00      59,145,004  100.00   37,519,097  100.00      43,854,156  100.00         52,809,945  100.00 

Source:  BART Procurement, M³ Consulting, 
*MSAτConsists of counties of San Francisco, Alameda, Contra Costa, Marin, San Mateo 
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Table E.8.  

Construction 
Pure Prime + Sub Contract AwardsτDetailed  
San Francisco Bay Area Rapid Transit District  
Relevant Market, 2011 ς 2014 

 Bay Area*  

 Pure Prime + Sub Pure Prime Only Subcontractor Only Federal Prime + Sub Nonfederal Prime + Sub 

Ethnicity $ % $ % $ % $ % $ % 

Non-M/W/DBE 369,822,861 75.23 301,152,333 89.53           68,670,528  44.23 65,832,363 68.95 303,990,498 76.74 

African American 15,296,069 3.11 234,500 0.07           15,061,569  9.70 2,695,633 2.82 12,600,436 3.18 

Asian American 17,932,277 3.65 262,530 0.08           17,669,747  11.38 6,290,475 6.59 11,641,802 2.94 

Hispanic American 22,699,984 4.62 2,352,622 0.70           20,347,361  13.11 4,301,848 4.51 18,398,136 4.64 

Total MBE 55,928,330 11.38 2,849,652 0.85           53,078,677  34.19 13,287,956 13.92 42,640,374 10.76 

Caucasian Female 9,906,681 2.02 - 0.00             9,906,681  6.38 3,033,670 3.18 6,873,011 1.74 

Total M/W/DBE 65,835,011 13.39 2,849,652 0.85           62,985,358  40.57 16,321,626 17.10 49,513,385 12.50 

D&B MWBE 55,938,248 11.38 32,351,458 9.62           23,586,789  15.19 13,320,639 13.95 42,617,609 10.76 

Total 491,596,120 100.00 336,353,443 100.00         155,242,675  100.00 95,474,628 100.00 396,121,492 100.00 

Source:  BART Procurement, M³ Consulting, 
*Bay AreaτConsists of counties of San Francisco, Alameda, Contra Costa, Marin, San Mateo, Santa Clara, Napa, Solano, Sonoma 
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BARTõs utilization data suggests that BART has been able to achieve significant levels of 

utilization of DBEs on Federally funded contracts, utilizing different techniques and not 

solely relying on race and gender -conscious goals to do so.  As stated previously, based on the 

findings of its 2009 disparity study and Proposition 209, BART has only been able to apply 

race and gender -conscious goals to Federal Construction activity.  This activity represents  

only about 20 percent of Construc tion dollars in the relevant market and slightly less than 

10 percent of total dollars in the relevant market.  Any M/W/DBE participation achieved 

outside of these dollars, would have been achieved through race and gender -neutral means.  

The procurement area  of most note in this regard is A&E, whose overall levels of M/W/DBE 

participation outpaced that of Construction.  Given that Planning, Development and 

Construction and Maintenance and Engineering, along with the Procurement Department, 

are responsible for  both A&E and Construction services, the procurement techniques and the 

contracting vehicles utilized may have a significant influence on outcomes:  

¶ A&E servicesñwhich includes Architecture and Engineering, Construction 

Management, Environmental Services an d other Design and Construction -related 

Professional Servicesñare considered a Professional Service and are procured using 

Requests for Proposal.  For A&E Agreements, BART relies heavily on the contract 

vehicle of Indefinite Quantity Contracts (IDIQ) on a Cost-Plus  basis.  These 

procurement and contract vehicles provide more discretion in decision -making at both 

the prime and subcontracting levels.   

¶ Construction, on the other hand, is primarily procured using Invitation to Bid  (ITB) 

for all Construction pr ojects over $10,000, consistent with State of California law.  

ITBs are procured on lowest responsible and responsive bid, unless a two -step bidding 

process is utilized.  

Further, it appears that the majority of  M/W/DBE  participation  in Construction  is foun d at 

the subcontracting level, with little participation of M/W/DBE firms as prime contractors.   In 

contrast, on A&E, participation proportions reflect M/W/DBE commitments at both the prime 

and subcontracting levels. When comparing Construction Thresholds from $0 to $1.5 million, 

using Pure Prime + Subcontract Award data and Purchase Orders data, which is Prime level 

activity only, the differences are stark.  Based on Prime Award Purchase Order data, 

M/W/DBE participation did not exceed 2.36 percent in any threshold.  Given the levels of 

participation achieved at the subcontracting level of almost 40 percent, with significant 

participation in thresholds between $0 and $1.5 million, this prime level performance suggest 

that BART views the achievement of race and gender -conscious goals as a subcontracting 

requirement under ITBs, due to the low bid requirement.  If such a view is indeed held by 
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BART (and other public and private entities in the Bay Area), and procurement interviews 

suggest that it may well be, t his perspective/bias could have a significant influence on the 

capacity of M/W/DBEs to grow and develop in the Bay Area.  Additionally, while M/W/DBEs 

have shown that they are capable of satisfactorily performing subcontracts of significant 

value and size,   State of California bonding insurance and financing required for Public 

Works contracts affects the ability of many M/W/DBE firms to bid as prime contractors on 

similarly sized contracts.  

Given that specialization is a factor to be considered across all  procurement categories, lower 

levels of participation in other procurement categories ñProfessional Services, when outliers 

are adjusted for, Other Services and Procurement ñmay reflect a lack of organizational focus 

on inclusive efforts that promote M/W/DB E participation in these areas.  

D. Disparity Analysis 

Table E.9 summariz es the disparity ratios discussed in this chapter for each procurement 

categories at the race/ethnic/gender group level, for BART p rocurements for the study period 

2011ð2014.  Based on the foregoing analysis and the summary below, findings of statistically 

significant disparity are made for the following groups in the following procurement 

categories: 

¶ Architecture and Engineering ñAfrican American -owned firms, Hispanic American -

owned fir ms, Caucasian Female -owned firms;  

¶ Construction ñAfrican American -owned firms, Asian American -owned firms, 

Hispanic American -owned firms, Caucasian Female -owned firms;  

¶ Professional ServicesñAsian American -owned firms, Hispanic American -owned 

firms, Caucasian  Female-owned firms;  

¶ Other ServicesñAfrican American -owned firms, Caucasian Female -owned firms;  

¶ ProcurementñAfrican American -owned firms, Asian American -owned firms, 

Caucasian Female -owned firms.  
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Table E.9.  
Summary Disparity Ratios by Race, Ethnicity and Gender 
Utilization vs. RWASM Availability Level 3 
San Francisco Bay Area Rapid Transit District  
Relevant Market; FY 2011-FY 2014 

Ethnicity 

A&E 
 

(On-call 
Payments) 

Construction 
 

(Contract 
Awards) 

Professional 
Services 

(Purchase 
Orders) 

Other 
Services 

(Purchase 
Orders) 

Procurement 
 

(Purchase 
Orders) 

 Ratio Sign. Ratio Sign. Ratio Sign. Ratio Sign. Ratio Sign. 

Non-M/W/DBE 0.98 S 1.12 S 1.02 S 0.93 S 1.04 S 

African American 0.97 S 0.64 S 3.12 S 0.48 S 0.27 S 

Asian American 2.27 S 0.56 S 0.08 S 1.65 S 0.35 S 

Hispanic American 0.35 S 0.67 S 0.15 S 2.63 S 1.37 S 

Total MBE 1.43 S 0.62 S 1.47 S 1.12 S 0.59 S 

Caucasian Female 0.33 S 0.45 S 0.18 S 0.09 S 0.04 S 

Total M/W/DBE 1.16 S 0.58 S 1.13 S 0.92 S 0.46 S 

D&B MWBE 0.55 S 1.16 S 0.43 S 1.70 S 0.39 S 

Source: BART Procurement, BART PeopleSoft Financial Management Information System, BART VPTS Data; BART On-Call Data; M³ Consulting 
Significance is S and Ratio is Greater than 1τStatistically Significant Overutilization; Significance is S and Disparity Ratio is Less than 1 ς
Statistically Significant Underutilization; 
Significance is NS and Ratio is Greater than 1τOver utilized, but not Statistically Significant; Significance is NS and Disparity Ratio is Less than 1 ς 
Underutilized, but not Statistically Significant; 
ND: Not Defined  

 

E. Capacity Issues  

As disparities in procurement and contracting are often attributed to differences in capacity 

of Non-M/W/DBE and M/W/DBE firms, the capacity analysis sought to examine if there were 

any differences in capacity of firms based on race or gender that impact d isparity outcomes 

and could hinder firms from being actually and potentially available to BART.   Because the 

pool of 76 firms that have actually contracted with BART is too small to draw definitive 

conclusions, M³ Consulting can only conduct an analysis on  the pool of total respondents that 

include potential and actually available firms.  Therefore, this analysis does not support 

drawing conclusions on any disparity outcomes since the sample of respondents is too small 

to generalize toward the population of  all firms. Moreover, on important questions that 

discussed contracts and awards, the response rate was even smaller overall.  
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Even so, M³ Consulting was able to draw some conclusions from the various capacity analysis 

conducted.  Based on D&B, there is li ttle difference in capacity based on number of employees 

and revenues among the race/gender/ethnic groups in the Bay Area .  

¶ To analyze capacity of S/M/W/DBE s compared to Non-M/W/DBE s, M³ Consulting 

conducted a survey of vendors that register ed to do business with BART and examined 

the differences in capacity by race/gender/ethnic groups. Some summary highlights 

from the survey are as follows:  

o On average, majority women -owned firms are statistically significantly 

younger , but do not have significantly lower start -up capital as well as gross 

receipts.  

o There is also no significant difference in the number of times women -owned 

firms apply for a bond than their male counterparts but women -owned firms 

are denied a bond signifi cantly fewer times on average.  Similarly, MBEs apply 

almost half the times than  Non-M/W/DBEs apply for bonds and loans/lines of 

credit, but get denied significantly more often.  

o Women-owned firms, including Caucasian Female -owned firms are denied 

more often on loans or lines of credit , although this difference is not 

statistically significant.  

o MBEs and WBEs have significantly fewer full time employees and are younger 

on average than Non -M/W/DBEs.  

o While start -up monies are not significantly different betwee n the groups, the 

gross receipts between MBEs and WBEs are significantly smaller than Non -

M/W/DBEs.  

¶ After accounting for variables that may impact revenues of firms, 

race/gender/ethnicity of the firmõs owner does not seem to have any influence, with 

the exception of Caucasian Female ownership, wherein they seem to positively 

influence revenues.   Any  variation in revenues of African -American owned, Hispanic 

American -owned and Asian American -owned firms from similarly situated N on-

M/W/DBEs was purely due to chance.   

¶ Examining the factors that impact the self -employment decision , it is noted that 

comparing similarly situated individuals (in terms of economic and demographic 

variables), in the State, a non -minority male is 1.87 times more likely to be self -
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employed as an African American, 1.62 times as likely as an Asian American, about 

1.15 times as likely as any Other Race and only little over half as likely as a Hispanic 

American to be self -employed. Also, women are half as likely as men to be self -

employed.  

¶ Further examining the likelihood of self -employment based on race and gender 

characteristics, controlling for variables related to economic and demographic factors, 

we find that compared to non -minority male, Asian American -owned and African 

American -owned firms and Women -owned firms are significantly less likely to be self -

employed in California, whereas Hispanic Americans are significantly more likely to 

be self-employed. Also, consistent with the literature, those in the Construction 

industry appear to have more self -employment. Examination of the construction 

industry shows consistent results.  

¶ Examining the factors that impact self -employment earnings, we note that all other 

variables kept constant, a self -employed Hispanic American will earn about $960 

more than a non -minority firm; a self -employed African American will earn about 

$1,546 less, an Asian American will earn about $1,535 less and a female will  earn 

$1,803 less than a male, if self -employed.  

While capacity differences do not appear to be distinct in the size of the firms based on 

revenues or full time employees based on race/gender or ethnicities, the constraints in 

capacities are more notable in business formation and factors related to the self -employment 

decision and earnings which include denials in bonds and loans/lines of credit.  

E.3.3  QUALITATIVE FINDINGS IMPACTING STATISTICALLY 

SIGNIFICANT DISPARITY  

A. Procurement 

1. Procurement Process 

BART operates in a fairly decentralized procurement environment, with sponsor 

departments having significant input on the òbuyó decision in many instances.  The 

decentralization is particularly evident in the procurement area of A&E, where the 

utilization  of On-call (Indefinite Quantity contracts) provides Planning, Development and 

Construction significant control over the manner in which dollars are expended post -award 

through the execution of work plans. It is important to note that decentralized procure ment 

alone is not the primary concern, but whether there is sufficient infrastructure support and 
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organizational oversight to ensure transparency, accountability, efficiencies and above all, 

fairness and inclusiveness on an on -going basis. 

On procurements that it does not directly procure, the Procurement Department serves in a 

mostly administrative role, particularly as it relates to change orders and work plans 

executed against IDIQs.  In so doing, BARTõs procurement objectives of creating an inclusive, 

efficient, fair and open procurement process are sometimes secondary to providing Sponsor 

Departmentõs the greatest degree of flexibility in achieving their departmental objectives.  

That flexibility has supported, in some instances, the ability of BART pro ject managers, to 

continuously select favored firms through the work plan process in A&E.  In other areas 

where the Procurement Department does directly procure, including Construction, BARTõs 

procurement process does not reflect an effort to include M/W/D BEs at the prime level on 

either formal or informal purchases.  M/W/DBE participation is viewed as a Senior 

Management mandate, as opposed to a component of inclusive public sector procurement.  M³ 

Consulting formulated barriers within the procurement syst em into the following areas:  

¶ Lack of integration of diversity and inclusion throughout BART Strategic Plan 

minimizes organizational focus on achievement of DBE, SB  and MWBE inclusion in 

BART opportunities as a policy objective.  

¶ Decentralized procurement function without strategic oversight reduces BARTõs 

ability to develop an inclusive and sustainable procurement operation; lack of 

enterprise resource planning (ERP) integration further exacerbates problems caused 

by decentralizat ion. 

¶ Minimal procurement forecasting reduces BARTõs ability to engage in effective 

planning to meet BARTõs strategic mission of òeconomic prosperityó and to achieve 

inclusive procurement through its procurement opportunities.  

¶ Underdeveloped vendor registra tion impacts BARTõs ability to effectively identify 

DBEs, SBs and MWBEs  òready and willingó to bid on BART opportunities, as well as 

reduces BARTõs ability to establish tailored project goals. 

¶ While sealed bid and RFP processes are consistent with industry  practice, over -

reliance on broad on -call contracts and lack of price caps reduces BARTõs ability to 

ensure inclusiveness and sustainability  in levels of M/W/DBE participation  in these 

procurements.  

¶ BARTõs approach to the issue of contractor/consultant  substitutions reflects an 

organizational culture that is overprotective of prime vendor rights to the detriment 

of BARTõs rights, which includes BARTõs strategic mission, as well as 

subcontractors /subconsultants  on BART projects.  
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¶ While BARTõs General Manager has exhibited leadership in promoting DBE, SB and 

MWBE  participation through race -neutral programmatic initiatives and community 

outreach, the effectiveness of these initiatives are  lessened by the issues outlined 

above, leading to greater organizational inefficiencies.  

2. Data Infrastructure Challenges 

Issues resulting from unchecked decentralization are greatly compounded by issues related 

to BARTõs data infrastructure. Given the size and complexity of many of BARTõs A&E and 

Construction contracts, some over $300 million, a combination of decentralization and data 

systems limitations can mask operational issues that may have become discriminatory and 

exclusionary.  As such, these factors can im pact the accurate reporting of BART awards, 

commitments and payments, as required by 49 CFR Part 26, and the monitoring and 

reporting that the California courts 11 have deemed allowable and appropriate under 

Proposition 209.  We note that in an Equal Employm ent Opportunity environment, such 

inability to provide accurate and complete reporting on key decision -making impacting 

hiring, promotions and termination in and of itself could result in a finding of adverse impact.  

The procurement and DBE (federal) and MWBE (principally state and local) regulatory 

environment has not kept pace with EEO.  Key data issues are summarized below:  

¶ BART only implemented an online vendor portal in January 2016.  Currently, only 

RFPs are available on -line.  Previously, for notifi cation of opportunities and 

solicitation, BART procurement specialists and buyers relied principally on individual 

lists of firms that each had developed.  

¶ BARTõs bidder and sub-bidder data on formal contracts is maintained in hard -copy 

formats, as well as any written quotes solicited.  Telephone quotes are not always 

recorded in any electronic formats.  Furthermore, BART does not collect requisite data 

on a consistent basis, including age of firm and annual gross receipts  for bidders and 

sub-bidders (and qu otes) as required under 49 CFR Part 26.11.  In 2013, OCR 

attempted to begin compliance with the data collection requirements of 49 CFR Part 

26, however, such an effort requires collaboration with Procurement.  BART does not 

have a system for collecting pri me contractorõs sub-bidder data.  Data needed on a 

semi-annual basis to report DBE participation to FTA is performed through a manual 

data collection process.  

¶ BARTõs award data is maintained in hard-copy formats in Procurementõs bid files.  

OCR attempted t o collect prime and subcontractor award and commitment data 

                                                           
11 See Hi -Voltage v. San Jose, 101 Cal Rptr. 653, 671 (2000) and Connerly v. State Personnel Board, 92 Cal. 

App. 4 th  16 (2001). 
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directly from BARTõs prime vendors through the Vendor Payment Tracking System, 

but this effort has not produced reliable information. 12  Prime vendor commitment data 

is available from the PeopleSof t Financial Management system.  Subcontractor 

commitment data is potentially available through PeopleSoft in PDF invoices that 

may or may not reflect detailed subcontractor data.   

¶ Because of BARTõs reliance on IDIQs cost plus contract vehicles (on-call contracts) for 

much of its A&E activity, BARTõs data systems can not accurately capture award and 

commitment data for A&E, as both are considered budgetary figures only.  Definite 

quantities for A&E can be determined only at the point of payment at both the prime 

and subcontractor levels.  OCRõs Vendor Payment Tracking System does not include 

work plan data against the IDIQs.  Only PDCõs work plan summaries and invoices 

contain prime and subcontractor commitment (budget) and payments data.  

¶ Payments data is ma intained at the prime vendor level in the PeopleSoft financial 

management system.  Subcontractor data may be gleaned through a manual effort 

from PDFs of invoices attached in PeopleSoft system.  Subcontractor payments are 

maintained in disparate systems ut ilized by project managers in sponsor departments 

and resident engineers.  OCR attempted to collect subcontractor payments through 

the Vendor Payment Tracking System.  However, lack of systems integration impacts 

the reliability of this data system.  

¶ These hard -copy, online and electronic databases are not integrated, thus limiting the 

depth of analysis that BART can conduct on the impact of its annual spend decisions 

on DBE, SB and MWBE participation, as well as BARTõs overall impact on economic 

development  in the Bay Area.  Furthermore, BART is not positioned to report on DBE, 

SB and MWBE participation in real -time, which reduces its ability to quickly respond 

to changes in DBE, SB and MWBE levels of participation on its contracting activity, 

until well aft er procurement spend has occurred, and often, after payment has already 

been made.  Lastly, because complete and detailed procurement data is not available 

in easily retrievable formats, reporting to FTA on DBE participation on a semi -annual 

basis requires  a significant data collection effort by OCR from different BART 

departments and data collection for disparity studies performed every five years is 

laborious, costly, and quickly outdated.  Because OCR reports on the inclusiveness of 

the òbuyó decisions made by Procurement and Sponsor Departments, it is dependent 

on the effectiveness and efficiency of data recorded by procurement decision -makers.  

                                                           
12 As discussed in Chapter 4:  Statistical Methodology, in a comparison of contract information by individual 

Contract ID, M³ Consulting was unable to match a significant number of contract and subcontract values 

reflected in the VPTS data to other sources of data, ie On -call data, Purchase Order data, Payments data and 

Contract awards data.  Given that VPTS is designed to simply be a òstorehouseó of information from these other 

sources, VPTS data should directly match contract values in these sources.  
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¶ This lack of procurement consistency, and its effect on perceived lack of accountability 

and transparency also c ompromises BARTõs ability to respond to community concerns 

in a manner that builds trust and goodwill.    

A sound procurement system and data infrastructure is critical to meeting the spirit and 

intent of Richmond v. Croson .  The U.S. Supreme Court did not  intend for race and gender -

conscious remedies to become permanent fixtures for public entities.  Instead, these remedies 

should be utilized only when needed.  Without adequate insight into organizational decision -

making regarding procurement in real -time,  BART does not have the flexibility to utilize this 

òtooló in an as-needed manner , quickly  responsive to a changing, organic procurement 

process.  Additionally, if the California courts do indeed identify a set of facts requiring the 

utilization of race an d gender-conscious remedies on non-federal procurement, this flexibility 

may also be a key requirement to addressing the courtsõ and votersõ concerns on the 

utilization of such remedies as expressed in Proposition 209. 13 

B. Anecdotal 

The anecdotal data from 49 participants was gathered through a series of 22 one-on-one in-

depth interviews  and five  focus groups, which included 27 participants. Those interviewed 

included both minority and women business owners, as well as non -minority male business 

owners. The objective of the in -depth interviews was to capture the experiences, attitudes, 

issues, and perceptions of business owners seeking opportunities with BART , and with other 

public and private organizations in the San Francisco Bay  area.  

The anecdotal testimony tended to reflect the impact of BARTõs bureaucracy on the ability of 

DBEs, SBs and MWBEs to do business with the agency in a fair and open manner.  

Interviewees expressed concerns about the perceived large size of contracts, the repeated use 

of the same firms, BARTõs preference for large firms over DBEs, SBs and MWBEs, excessive 

red tape, and the unfair cancellation of contracts to DBEs, SBs and MWBEs, as well as the 

unwillingness to award to DBE, SB and MWBE at the prime level.  

Interviewees also r evealed perceived unfair practices by prime contractors including lack of 

serious consideration provided at matchmaking sessions, excessive bonding and insurance 

requirements for subcontractors, unwillingness to contract with DBEs, SBs and MWBEs  

listed on winning bid (being dropped after contract award),  and derogatory comments and 

attitudes utilized.  The contracting issues voiced by interviewees require more investigation 

                                                           
13 See Coral Construction, Inc. v. City and County of San Francisco, 50 Cal.4 th  315 (2010). 
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by BART to determine whether Public Contract Code 4100, Fairness in Subcontracting a nd 

Subletting , is being violated as it relates to BART specific public works contracts.  

The impact of the 2008 recession and Proposition 209 was also discussed by interviewees.  

These events have resulted in a decline in the number of DBEs, SBs and MWBEs i n the Bay 

Area.  The growth and development of these firms is also being impacted by the unavailability 

of skilled employees.  

C. Private Sector 

The local demographics in the San Francisco -Oakland -Fremont MSA includes about 54 

percent Whites, a  little over  19 percent Hispanic/Latino Americans and Asian Americans 

each, less than 8 percent African Americans.  Of those persons who are in the labor force, 

Hispanic Americans in the San Francisco -Oakland -Fremont MSA we re represented to a 

greater degr ee, with 70.6  percent of the total Hispanic population participating in the labor 

force, compared to 67.6 percent of the White population.  African Americans had the lowest 

level of participation in the labor force at 61 percent of the African American population, 

foll owed by Asian Americans at  66.0 percent.  

I t is expected that the differences in the availability of firms in the relevant market would be 

representative of the se statistics. As such, it is important to study the degree to which the 

population is gaining education and experience that could lead to business formation.  

Because of the intense focus on inclusion of DBEs, MWBEs and SBs in construction by many 

public agencies, we focus here in these Private Sector Conclusions on that industry.  

Among all racial and ethnic groups, Hispanic American s have the greatest employment 

presence in construction  in the San Francisco -Oakland -Fremont MSA, at 47.8 percent of 

Construction and Extra ctive Craft Workers and 52.3 percent of Laborers and Helpers . Asian 

Americans have some representation in all areas of construction, whereas African Americans 

have a relatively small presence in construction.   Even so, in actual BART Construction 

availabil ity and utilization, Hispanic American -owned firms do not significantly outpace 

other M/W/DBE proportions.  

Further evidence of DBE and MWBE  participation and penetration within the construction 

marketplace was obtained from Reed  Elsevier (Reed), which  is a private firm that surveys 

construction -related activity in various regions around the United States.  The San Francisco -

Oakland -Fremont MSA and the San Jose-San Francisco -Oakland CSA regions  were reported 

for this disparity study. Reed  bid and award data indicates that DBEs and  MWBEs within 
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the San Francisco -Oakland -Fremont MSA appear to obtain few  construction sector projects, 

even in subcontracting opportunities.    The Reed data is self -reported . 

A more telling picture on M/W/DBE participation in the pri vate sector emerges from a review 

of City and County of San Francisco Building Permits data. 14  Over 95 percent of building 

permits, based on counts, were issued to Non -M/W/DBEs, compared to 80 percent in the 

public sector.  Based on actual dollar values of  these building permits, almost 98 percent went 

to Non -M/W/DBEs in both the Private and Public sector.  Even when broken down into 

threshold categories, starting with $0 -50,000, Non-M/W/DBE participation was between 95 -

99 percent in the different categorie s.  Despite earlier evidence from Census EEO data that 

Hispanic American dominated the construction industry occup ations, in the public sector, no  

permit was issued to any Hispanic American -owned firm  represented on the Master 

S/M/W/DBE certification list  and only 0.01 percent and 0.3 percent of issued permits were 

awarded to African American -owned firms and Asian American -owned firms,  respectively. 

Caucasian Female -owned firms were issued 0.01 percent of public sector building permits.    

Of the top 20 awar dees of building permits for the FY 2010 -15, a total of three D & B MWBE 

firms  from the Master S/M/W/DBE certification list are among the top 20 awardees that  

received building permits. None of the three were among the RWASM firms within the 

relevant market for BART.    

D. Race Neutral 

M³ Consulting reviewed over 100 Management, Financial and Technical Assistance 

providers, along with Chambers of Commerce and other networking organization, in San 

Francisco, Alameda and Contra Costa County. Further, 18 Executive Directors were 

interviewed.  Key concerns expressed by these leaders were  as follows: 

¶ Proposition 209 reduced the availability of contracting opportunities and reduced 

contracting activity to MWBEs;  

¶ MWBEs have a very dif ficult time obtaining loans, especially African Americans.  

Some of the reasons cited are lack of resources, bad credit decisi ons, and generational 

poverty;  

                                                           
14 This did not include Alameda County and Contra Costa since the former was unresponsive and the latter sent 

data  in unusable formats . Thus, these two counties were not included in the data presented.  
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¶ The lack of access to decision makers who award contracts prevents MWBEs from 

obtaining b usiness and growing their firms;  

¶ Lack of access to and participation in management, technical and financial 

assistance programs;  

¶ Unwillingness of prime contractors to utilize MWBEs, unless required to do so by 

governmental agencies.  

M³ Consulting found that, while th ese organizations had some impact on improving DBEs, 

SBs and MWBEs  management skills, access to capital, and greater exposure to the larger 

business community, DBEs, SBs and MWBEs  still face difficulty in gaining access to public 

and private sector contrac ting opportunities. Additionally, while there have been some efforts 

to address capacity in the Bay Area and BART has seen slight increases in DBEs, SBs and 

MWBEs  participation in contract awards in some industry categories, in general , the slow 

growth in increased capacity remain an issue.  While  race and gender -neutral  efforts may 

have contributed in some degree to increased capacity and participation in contract awards, 

race and gender -neutral  programs alone have not been fully effective in increasing 

availability, capacity or utilization of DBEs, SBs and MWBEs . 

E.4  RECOMMENDATIONS  

Based on the foregoing findings and conclusions, M³ Consulting developed recommendations 

to address the factors creating the disparity.  An overview of the recommendations is provided 

in Section E.3 of this Executive Summary and in detail in Chapter 12, Conclusions and 

Recommendations.  

The recommendations below include both race and gender -conscious and race and gender-

neutral recommendations.  These conclusions and recommend ations should assist the BART 

Board of Directors and BART Staff to determine whether the disparity rises to a level of 

discrimination warranting the utilization of race and gender -conscious remedies within the 

parameters of the U.S. Supreme Courtõs Richmon d v. Croson decision and its progeny, 

including Western States Paving v. Washington DOT , decided by the 9 th  Circuit, along with 

49 CFR Part 26 and Proposition 209.   

If BART  chooses to continue to utilize some form of a race and gender-conscious program, i t 

will need to meet the U.S. Supreme Court requirements of Richmond v. Croson . Narrow 

tailoring is the crucial element in crafting appropriate Croson remedies. Courts , have struck 

down many MWBE programs  due to the failure of local jurisdictions to narrowl y tailor their 
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remedies Once a factual predicate has been established, post -Croson case law presents 

several broad guidelines for crafting recommendations for MWBE programs by a public 

entity, based on the factual predicate findings.  

¶ Race and gender-conscious MWBE programs should be instituted only after, or in 

conjunction with, race/gender -neutral programs.  

¶ MWBE programs should not be designed as permanent fixtures in a purchasing 

system without regard to eradicating bias in standard purchasing operations or in 

private sector contracting. Consequently, each MWBE program should have a sunset 

provision, as well as provisions for regular review. Additionally, there is the 

implication that reform of purchasing systems should be undertaken.  

¶ MWBE programs should have graduation provisions for the MWBEs that have largely 

overcome the effects of discrimination and no longer are in need of a remedy.  

¶ Rigid numerical quotas run a greater risk of being overturned by judicial review than 

flexible goals.  

¶ Race and gender-conscious goals, if any, should be tied to MWBE availability and to 

addressing identified discrimination.  

¶ MWBE programs should limit their impact on the rights and operations of third 

parties.  

¶ MWBE programs should be limited in scope to only those group(s)  and firms that 

suffer the on -going effects of past or present discrimination.  

These measures are designed to address the underlying systemic factors that contributed to 

the disparity in contracting. In light of the findings and conclusions above, M³  Consulting is 

providing the following recommenda tions to BART . 

 

E.4 .1  BART ORGANIZATIONAL RECOMMENDATIONS  

 

BART enjoys forward looking leadership and a mission that matters as it relates to Equity 

and Inclusion.  In order to build upon this advantage, below  is a summary of  

recommendations to BART for organizational, cultural, structural and programmatic 

changes that will lead to inclusive, transformative and sustainable change in BARTõs 



Executive Summary  

 

San Francisco Bay Area Rapid Transit District 

Disparity Study  

Final Report 

January 12, 2017 

Page ES-38  

 

 
MILLER³ CONSULTING, INC.  

 
 

procurement operations and that will bring BART into regulatory complian ce and alignment 

with best practices.   These recommendations are largely race and gender -neutral.  

 

 

1. Change inclusion focus from programmatic (compliance with DBE regulations) to 

organizational (commitment to inclusive procurement environment)  

a. Identify BART õs inclusive procurement objectives  

b. Connect BARTõs inclusive procurement objectives, strategies, tactics and tasks to 

BART strategic mission , which includes community economic development, 

equity and inclusion objectives  

 

2. Recognize that planning and procurement are often the first steps in actualizing the 

Boardõs Strategic Mission, particularly as it relates to community economic 

development  

 

3. Determine procurement operational structure that ensures reporting to the Board of 

Directors and General Manager on  

a. Manner in which procurement spend has met the strategic mission and policy 

objectives established by the Board of Directors and General Manager  

b. Targets and goals met by the entire organization  

c. Procurement techniques and cont racting vehicles that  best meet the mission and 

objectives established by the Board o f Directors and General Manager  

d. Remember:  The Office of Civil Rights is the Advocate; OCR does not make the 

òBuy Decisionó and thus, cannot be solely accountable to the Board for the 

organizationõs performance on inclusive procurement. 

 

4. Promote greater transparency and accountability in procurement and post -award 

contract activity  

a. Develop fully integrated data systems that address procurement, project 

management, OCR and accounts payable requi rements  

i.  To maximize transparency of procurement decision -making  

ii.  To ensure compliance with requirements of 49 CFR Part 26  

iii.  To allow for greater planning consistent with strategic mission and policy 

objectives 

iv.  To allow BART staff to respond real -time to incl usion/exclusion issues  

b. Review procurement methods and contract vehicles utilized to ensure 

transparency and accountability on decision -making pre - and post-award  

c. Monitor contracts for issues of overconcentration  
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5. Ensure that Decision -Making within BART can  be monitored, using an EEO Applicant 

Flow model equivalent  

 
a. Develop ability to track procurement spend in a manner that highlights decision -

making points (selection, evaluations, contract changes) to ensure decisions by BART 

and its prime contractors/prime consultants are being made  in a non -discriminatory 

manner. RWA SM and Disparity Analysis tracking and compliant reporting should 

include the following:   

i.  Potential Availability from D&B Firms, Firms Receiving Building Permits 

and/or Busine ss License, certified DBE, SB and MWBE firms, non -certified 

DBE, SB and MWBE firms, trade organization membership; on -line data bases  

ii.  Registered Vendors, Plan Holders, Pre -Qualified Vendors  

iii.  Bidders and Sub -bidders (inclusive of quotes)  

iv.  Awardees and Payees and Sub-awardees and Sub-payees 

v. Difference between prime and subcontracting opportunities; vendor 

performance  

vi.  Contract terminations, for convenience and for cause; subcontractor 

substitutions  

 
6. Develop òdevelopment-basedó inclusion programs based on 7 Stages of Development SM 

a. Planning  

b. Financing  

c. Designing  

d. Construction  

e. Equipping  

f. Maintaining  

g. Operating  

 

7.  Promote prime level participation  

a. Identify prime -level procurement opportunities where a significant pool of DBEs, 

SBs and MWBEs  are available  

b. Establish prime -level participation targets (federal only)  

c. Increase the utilization of SB  set-asides and sheltered market opportunities  

d. Advertise small business opportunities  

e. Review pool of DBE, SB and MWBE  sub-bidders and subcontractors to 

determine those ready for  prime level awards  

f. Utilize bid rotation on IDIQs  
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g. Unbundle contracts into commercially viable units  

h. Optimize joint venture s, mentor/protégé, distributorships  

 

E.4 .2  BART DBE , SBE  and SB Recommendation s 

 

Further recommendations include augmenting  BARTõs DBE, SBE and SB program 

operations  by developing effective outreach and matchmaking programs; maximizing the 

utilization of small business and sheltered market programs; developing effective bonding 

and insurance assistance programs; developing processes f or certifying and tracking joint 

ventures, mentor -protégé and distributorships; and developing working capital and 

paymaster programs with Financial Assistance Providers.  
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E.4 .3  UTILIZATION OF RACE AND GENDER -CONSCIOUS GOALS  

 

In certain categories and fo r certain groups, race/gender -conscious means are supportable 

activities toward the achievement of established goals, based on the findings of statistically 

significant disparity. These categories are repeated here for convenience and  include:   
 

Table E.10.  

Categories for Race/Ethnicity/Gender-Conscious Means of Addressing Disparity 

By Procurement Type 

By Federal/Non-Federal 

Procurement Areas Overall Federal Non-Federal 

A&E ¶ African Americans 

¶ Hispanic Americans 

¶ Caucasian Females 

¶ Asian Americans 

¶ Hispanic Americans 

¶ Caucasian Females 

¶ African Americans 

¶ Hispanic Americans 

¶ Caucasian Females 

Construction ¶ African Americans 

¶ Asian Americans 

¶ Hispanic Americans 

¶ Caucasian Females 

¶ African Americans 

¶ Hispanic Americans 

¶ Caucasian Females 

¶ African Americans 

¶ Asian Americans 

¶ Hispanic Americans 

¶ Caucasian Females 

Professional Services ¶ Asian Americans 

¶ Hispanic Americans 

¶ Caucasian Females 

¶ Asian Americans 

¶ Hispanic Americans 

¶ Caucasian Females 

¶ Asian Americans 

¶ Hispanic Americans 

¶ Caucasian Females 

Other Services ¶ African Americans 

¶ Caucasian Females 

¶ African Americans 

¶ Caucasian Females 

¶ Hispanic Americans 

¶ Caucasian Females 

Procurement  ¶ African Americans 

¶ Asian Americans 

¶ Caucasian Females 

¶ African Americans 

¶ Asian Americans 

¶ Hispanic Americans 

¶ Caucasian Females 

¶ African Americans 

¶ Asian Americans 

¶ Caucasian Females 

Source:  M³ Consulting  

As significant disparity is eliminated in the above cate gories, the utilization of race and 

gender-neutral means in attaining the established goals should be increased. However, in al l 

instances where race and gender-neutral means are utilized, if significant disparity re -

emerges, then race and gender-conscious techniques can be utilized on a non -permanent 

basis to correct identified disparities.   Given the recommendations regarding da ta capture, 

these categories should be closely monitored, as BART implements the procurement and 

organizational recommendations above, which may result in changes in disparity findings . 
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E.5  SUMMARY  

In summary, it is reiterated that Miller³ Consulting, Inc. found that BART  purchasing 

activities suggest that DBEs, SBs and MWBEs  continue to have some difficulties obtaining 

significant contracts with BART . In submitting specific findings within the Disparity Study 

for BART , M³ Consulting  formulated recommendations that allow BART to rely upon race 

and gender-conscious means when necessary to address ongoing hindrances to eliminating  

disparities, while also addressing DBE, SB and MWBE participation through race and 

gender-neutral efforts. Our economic and statistical utilization analyses could serve as part 

of the policy and procedure -making decisions needed to ensure enhanced and legally 

defensible DBE, SB and MWBE  participation in BARTõs purchasing processes. 
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CHAPTER 1: INTRODUCT ION  

 

1.1  SCOPE OF THE DISPARI TY STUDY  

On May 18 , 2015, the San Francisco Bay Area Rapid Transit District, or BART,  commissioned 

Miller 3 Consulting, Inc. (M³ Consulting ) to conduct a Disparity Study (the Study). In 

conducting this Study, M³ Consulting collected and devel oped data to determine disparities , 

if any, between the availability and utilization of small , minority,  woman and disadvantaged -

owned businesses for contracts awarded by BART . The Study involved the following areas of 

analysis:     

¶ Collection and analysis of historical purchasing, contracting records and levels of 

DBE, SBE, and MWBE participation covering the Study period FY 2011 -FY 2014 for 

BART in the procurement categories of architecture & engineering, construction, 

professional services, procurement and other services;  

¶ Compilation of bidder, vendor, DBE, SBE, and MWBE certification and other l ists to 

determine relative availability of contractors and vendors;  

¶ A market survey analysis to determine capacity;  

¶ An assessment of procurement and federal DBE and SBE, and non -federal Non -

Discrimination and SB policies and procedures that included the fo llowing: an 

analysis of the organizational structures of BART; a review of past and present 

purchasing, as well as federal DBE and SBE, and non -federal Non -Discrimination and 

SB laws, policies, procedures and practices; and interviews with Procurement and 

Office of Civil Rights (OCR) personnel;  

¶ Anecdotal interviews and surveying of minority, women and Non -M/W/DBE business 

owners; 

¶ Examination of Non -M/W/DBE and DBE, SBE, and MWBE participation in the 

private sector in BARTõs market areas; and 

¶ Analysis of rac e and gender neutral alternatives to minority and women business 

goal-based programs. 

 

This Disparity Study Update contains the results of Mı Consultingõs research and provides 

conclusions based on our analyses.  
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1.2  ORGANIZATION OF THE DISPARITY STUDY  

This report consists of two volumes. Volume I includes the Executive Summary and twelve  

chapters. Volume II contains additional s tatistical tables and relevant a ppendices. A brief 

description of  each chapter is outlined below.  

 

¶ Chapter I ð Introduction  inclu des a synopsis of the contents of each chapter.  

 

1.2.1  Industry Analysis  

 

¶ Chapter II ð Legal Analysis presents a discussion of the City of  Richmond v. J.A. 

Croson decision and lower court cases interpreting and applying the Croson decision, 

including a discussion of the United States Court of Appeals for the Ninth Circ uitõs 

review of race and gender -conscious programs.   

 

¶ Chapter I II ð Procurement Analysis  reviews BARTõs Procurement  and federal DBE 

and SBE, as well as its non -federal SB and Non -Discrimina tion  procedures, policies 

and practices in relation to their effect on DBE, SBE, and MWBE  participation.   

 

1.2.2  Statistical Analysis  

 

¶ Chapter I V ð Statistical Methodology  provides a detailed discussion of the statistical 

methods used in the Study for determining availability and utilization of M/W/DBEs  

and in calculating disparity. The chapter begins with a brief review of (a) the relevant 

market; (b) definition of business esõ readiness, willingness, ability  and how they affect 

measurement of availability; (c) measures of utilization and disparity; and (d) 

statistical significance. This chapter also reviews the task of data collection and 

includes a summary of data sources r elied upon for relevant market, availability, 

utilization , and capacity determinations.  

 

¶ Chapter V ð Statistical Analysis of M/W/DBE Availability presents data on M/W/DBE  

availability in the relevant market based on the Ready, Willing and Able (RWA SM) 

Model and Dun & Bradstreet data.  

 

¶ Chapter V I ð Statistical Analysis of M/W/DBE Utilization  presents data on M/W/DBE  

utilization in awards and payments for FY 2011 ðFY 2014 based on contract awards, 

accounts payable and purchase order data.  
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¶ Chapter V I I  ð Statistical Analysis of M/W/DBE  Disparity in Contracting presents 

disparity ratios, which are a comparison of the availability measures in Chapter V 

and the utilization measures in Chapter VI.   

 

¶ Chapter VIII ð Capacity and Regression  examines whether firm  capacity contributed 

in any way to the observed disparities. The purpose of this analysis is to determine if, 

after accounting for any differences in the capacity of firms, race and gender are 

contributing factors  to any disparities found. In addition, ac cess to financing is also 

analyzed in this chapter through survey data.  

 

1.2.3  Market Analysis  

 

¶ Chapter IX ð Anecdotal Analysis  includes a description of anecdotal data collected and 

a synopsis of comments during interviews made by minority, women and Non-

M/W/DBE  business owners. The interviews focus on personal experiences in 

conducting business within a specified industry or with BART.  

 

¶ Chapter X ð Private Sector Analysis  examines DBE, SBE, and MWBE  participation 

in private sector opportunities and f actors impacting their growth and development. 

It includes U.S. Bureau of Census Self -Employment and Apprenticeship data, Census 

EEO data, local Reed Construction data, and local building permits data.  

 

¶ Chapter XI ð Race-Neutral Alternatives analyzes race and gender -neutral programs 

to determine if they stimulate the utilization of DBEs, SBEs, and MWBEs  without 

reliance upon characteristics of race, ethnicity or gender.  

 

1.2.4  Conclusions and Recommendations  

 

¶ Chapter XII  ð Conclusions and Recommendations  presents conclusions and program 

recommendations that flow from the findings presented in the report. These 

recommendations range from race and gender -conscious initiatives for BART to 

substantive suggestions that pertain to the enhancement of inclusive pr ocurement 

operations and federal DBE and SBE programs, as well as the implementation of 

BARTõs Non-Discrimination and SB program in non -federal contracts, agreements, 

and procurements.     
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The findings in each of the reportõs chapters are interdependent. This statistical analysis, 

when viewed in totality, provides BART  with a picture of M/W/DBE  participation in 

contracting and procurement activity involving prime contracts and subcontracts for the 

period FY 2011-FY 2014. 
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CHAPTER 2: LEGAL ANA LYSIS  

2.1  INTRODUCTION  

This chapter will review the legal construct governing BARTõs Disadvantaged Business 

Enterprise (DBE), Small Business (SB) and Non -Discrimination (ND) Programs. The 

analysis is intended to be a comprehensive overview of the requirements of City of  Richmond  

v. J.A. Croson  and its progeny 15 and their application to BART.   

 

The chapter is divided into three sections, with the following subsections 16. 

 

2.2. Constitutionality of Race and Gender -Conscious Programs 

 

2.2.1 City of  Richmond v. J.A. Croson  Analysis  

Á Adarand v.  PenañStrict Scrutiny Applied to Federally Funded 

Requirements  

2.2.2 Judicial Review of DBE and MWBE Programs in the  United States Court of 

Appeals for the Ninth Circuit and the State of California  

 

2.3 Factual Predicate Standards (Conducting t he Disparity Study)  

 

2.3.1 Relevant Market vs. Jurisdictional Reach  

 

2.3.2 Availability  

 

2.3.3 Utilization  

 

2.3.4 Disparity Ratios  

 

2.3.5 Capacity and Regression  

 

2.3.6 Anecdotal  

 

2.3.7 Private Sector  

 

2.3.8 Race Neutral  

                                                           
15 Progeny are legal cases that follow an original opinion  setting legal precedent.   
16 This chapter is also supported by Appendix A:  Additional Legal Summary, which consists of additional, older 

cases in the Ninth Circuit and a summary of goal -setting requirements under 49 CFR Part 26.  
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2.4 Conclusions 

 

 2.4.1 Croson Standards  

 

 2.4.2 Ninth Circuit and State of California  

 

 2.4.3 Elements of Factual Predicate  

 

This legal construct is instrumental in determining not only the parameters, but also guiding 

the analysis of the constitutionality of the BARTõs current race and gender -conscious 

initiatives.  
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2.2  CONSTITUTIONALITY OF RACE AND GENDER -CONSCIOUS PROGRAMS  

 

2.2.1  CITY OF RICHMOND V. J. A. CROSON  ANALYSIS  

 

The U.S. Supreme Court set the  legal standard  for adoption and application of a government 

race-conscious program  in the precedent -setting case City of Richmond  v. J.A. Croson Co. 17 

The following sections of this chapter discuss the Croson case and both the United States 

Court of Appeals for the Ninth Circuit õs and the State of California courtsõ interpretation of 

the Supreme Courtõs constitutional analysis of government sponsored ra ce and gender-

conscious programs. 

 

Background 

 

In 1983, the City of Richmond, Virginia enacted an ordinance which established a minority 

business enterprise utilization plan (MBE plan) requiring non -minority -owned prime 

contractors awarded city  contracts to subcontract at least 30 percent of the dollar amount to 

minority business enterprises. Per the MBE plan, minority business enterprises were defined 

broadly as companies with at least 51 percent ownership and control by U.S. citizens who 

were Black, Spanish -speaking, Asians, Indian, Eskimo , or Aleut . Under this definition, the 

MBE plan had no geographic boundaries, in that the MBEs eligible to participate in the plan 

could be located anywhere in the United State s. The MBE plan was touted as a s olution for 

the stated purpose of promoting greater participation by minority business in construction 

contracting.  The operation of the MBE plan included a waiver for contractors who 

demonstrated to the director of the Department of General Services that the planõs set-aside 

requirements could not be achieved. There was no administrative appeal of the directorõs 

denial of waiver.  

 

The MBE plan was adopted after a public hearing at which no direct evidence was presented 

that : 1) the City had discriminated based on race in letting contracts, or that 2) prime 

contractors had discriminated against minority subcontractors. In the creation of its 

program, the City Council relied upon a statistical study indicating that, in a city where the 

population was 50 perce nt Black, less than one percent of the contracts had been awarded to 

minority businesses in recent years.  

 

In 1983, the sam e year the MBE plan was adopted,  J.A. Croson Company lost a contract to 

install plumbing fixtures in the city jail because of a failu re to satisfy the 30 percent set -aside 

requirement. Croson determined that to meet the Cityõs requirements, an MBE would have 

to supply fixtures that would account for 75 percent of its contract price.  After contacting 

                                                           
17 488 U.S. 469, 109 S.Ct.  706 (1989). 
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several MBEs on two separate occasio ns, only one MBE expressed interest, but was unable 

to submit a bid to Croson due to credit issues.  Upon bid opening by the City of Richmond, 

Croson was the only bidder.  Post bid -opening, Croson provided additional time for the MBE 

to submit a bid to no avail. Croson then requested a waiver from the City, which was denied.  

 

Croson sued the City of Richmond in the U.S. District Court, alleging the plan was 

unconstitutional because it violated the Equal Protection Clause of the Fourteenth 

Amendment. 18  The court upheld the plan. In 1985, the Fourth Circuit Court of Appeals 

affirmed the decision. The U.S. Supreme Court, in an opinion in which Justice OõConnor was 

joined by f our other Justices, held that  the Fourteenth  Amendmentõs Equal Protection Clause 

of the U.S. Constitution was violated by the City of Richmondõs set-aside ordinance because:  

 

1) Richmond had failed to demonstrate a compelling governmental interest in 

apportioning public contracting opp ortunities based on race; and,  

 

2) The plan was not narrowly tailored to remedy the effects of prior or present 

discrimination. 19   

 

The Court stated there was no proof in the record upon which to base a prima facie  case of a 

constitutional or statutory violation by any contractors in t he Richmond construction 

industry. The Court further held that the inclusion of Spanish -speaking , Asians , American 

Indians, Alaskans, and Aleuts, where there was absolutely no evidence of past discrimination 

against such persons, demonstrated that the City õs purposes were not, in fact, to remedy past 

discrimination. Finally, the Court held that the 30 percent set -aside was not narrowly 

tailored to remedy the past effects of any prior alleged discrimination.  

 

Standard of Scrutiny Analysis 

 

The Croson case falls under the protection  of the Equal Protection Clause. The Fourteenth 

Amendment, which prohibits states from denying any person within its jurisdiction the equal 

protection of the laws, is usually invoked when the state makes distinctions or classifications. 

There are three lev els of scrutiny under which a state statute, regulation, policy or practice 

can be examined: strict scrutiny, intermediate scrutiny, or rational basis .  

 

                                                           
18 The district court upheld the plan which was affirmed by the Court of Appeals for the Fourth Circuit in 

reliance on Fullilove v. Klutznick , 448 U.S. 448, 100 S. Ct. 2758 (1980). The United States Supreme Court 

remanded the case for further c onsideration in light of the decision in Wygant v. Jackson Board of Education , 

476 U.S. 267, 106 S.Ct. 1842 (1986) in which it  applied the òstrict scrutiny testó in invalidating the local school 

boardõs layoff policy. 
19 See Croson, at 488 U.S. 469, 109 S. Ct. 706 (1989).  
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1) The strict scrutiny  standard is evoked if the classification is suspect  one based 

on race, ethnic or alien distinctions or infringements upon fundamental rights. 

The strict scrutiny test is the most rigorous of the three, requiring the state to 

show compelling governmental interests  for making such classifications.  

 

2) Intermediate  scrutiny  is applied to gender and age distinctions and requires 

the state to prove there is a fair and substantial relationship  between the 

classification and the objective of the legislation. 20   

 

3) The rational basis  standard tests economic programs that d o not make 

distinctions based on race, ethnic origin or gender. Under this standard, the 

moving party is required to show that the classification is not rationally related  

to a valid state purpose.  

 

A. Croson and Strict Scrutiny 

 

In reviewing the Richmond  ordinance , the Supreme Court  analyzed an affirmative action 

program that made distinctions by race. Although the Court was deeply divided, the majority 

opinion in Croson interpreted the Equal Protection Clause as providing the same protection 

against disc rimination and unequal treatment provided to Blacks and other minorities  as to 

non-minority individuals. 21 The Court reasoned that protection of the individual rights 

guaranteed by the Equal Protection Clause requires strict judicial scrutiny of the facts a nd 

circumstances surrounding the adoption of race -based preferences to òsmoke outó possible 

illegitimate motivations such as simple race politics or racial stereotyping. 22 

 

Justice OõConnor, writing the majority opinion, favored this heightened scrutiny of race-

conscious programs, basing her opinion on Justice Powellõs opinions in University of 

California Regents v. Bakke 23 and Wygant v. Jackson Board of Education, in which he  applied 

the strict scrutiny standard to race -based preferences related to student admissions and 

employment, respectively . The use of a heightened scrutiny was necessary, OõConnor 

reasoned, because the majority Black population in the City of  Richmond rai sed the concern 

of the Court that a political majority will more easily act to the disadvantage of a minority 

based on òunwarranted assumptions or incomplete facts . . .ó24 Although Justice OõConnor 

relied on Wygant  to define the strict scrutiny standard fo r Croson, it is important to note that 

her concurring opinion in Wygant  acknowledges the lack of consensus among the members 

                                                           
20 Lower courts have not agreed upon the standard to be applied to physical and mental handicaps, however, 

intermediate and rational basis have been employed.  
21 Croson, at 721. 
22 Id .   
23 438 U.S.265, 98 S. Ct. 2733 (1978).  
24 Croson, at 722. 
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of the Court regarding the appropriate interpretation of the strict scrutiny standard. Four 

members of the Court dissented on the s tandard set forth in the OõConnor opinion.  

 

While the majority in Croson subjected race-based preferences adopted by state and local 

governments to the most stringent test of constitutionality, the Court apparently did not 

intend to sound a complete retre at from attempts by state and local governments to remedy 

racial injustice. In her opinion, Justice OõConnor stated: 

 

òIt would seem equally clear, however, that a state or local subdivision (if 

delegated the authority from the State) has the authority to eradicate the 

effects of private discrimination within its own legislative jurisdiction. This 

authority must, of course, be exercised within the constraints of the Fourteenth 

Amendment.ó25 

 

Justice Kennedy, in his concurring opinion, went further, stating t he City, upon intentionally 

causing wrongs, has an òabsolute dutyó to eradicate discrimination.26  Even so, the Court 

concluded that, in the enactment and design of the plan, the City of Richmond failed both 

prongs of the strict scrutiny test.  

1. Compelling Governmental Interest 

In some instances, public entities have compelling reasons to remedy past discriminatory 

treatment of racial or ethnic groups. In Croson, the Court noted that a municipality has a 

compelling interest in redressing discrimination committed by the municipality or private 

parties within the municipalityõs legislative jurisdiction if the municipality in some way 

perpetuated the discrimination to be remedied by the program. 27 The Court makes clear that 

a state or local government may us e its legislative authority in procurement to remedy 

private discrimination, if that discrimination is identified with the òparticularity required by 

the Fourteenth Amendment.ó 

In Grutter v. Bollinger ,28 the U.S. Supreme Court further expounded on the compe lling 

governmental test, stating that, ò[we] have never held that the only governmental use of race 

that can survive strict scrutiny is remedying past discriminationéNot every decision 

influenced by race is equally objectionable and strict scrutiny is desi gned to provide a 

                                                           
25 Id. at  720. 
26 Id. at  734. 
27 Id.  at 720.  
28 539 U.S. 306, 123 S. Ct. 2325 (2003)  
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framework for carefully examining the importance and the sincerity of the reasons advanced 

by the governmental decision -maker for the use of race in that particular context.ó29 

2. Factual Predicate 

Race-conscious measures can be adopted when a governmental entity establishes, through a 

factual predicate, identified instances of past discrimination which must be particularized to 

provide guidance for the òlegislative body to determine the precise scope of the injury it seeks 

to remedy.ó30 

The City of Richmond justified its enactment of the plan on these five factors: (1) the plan 

declared its purpose to be òremedialó; (2) at public hearings in connection with enacting the 

plan, proponents stated there had been past discrimination in the con struction industry 

locally, throughout the state and the country; (3) minority businesses received .67 percent of 

prime contracts from the City, while minorities constituted 50 percent of Richmondõs 

population; (4) minority contractors were grossly under -represented in local contractorsõ 

associations; and (5) U.S. Congressional studies have concluded that minority participation 

in the construction industry nationally was stifled by the present effects of past 

discrimination. 31 

 

The Croson court rejected the foregoing factors as inadequate, either singula rly or in concert, 

to establish enough evidence to justify Richmondõs plan for the following reasons:  

Remedial Purpose Recitation : The mere recitation of a òremedialó purpose for a racial 

classification is in sufficient, particularly where an examination of the history of the 

legislation and its legislative scheme suggests that its goal was other than its asserted 

purpose.32  

 

Statements Regarding Past Discrimination : The generalized assertions of plan proponent sõ 

that there had been past discrimination in the construction industry were highly conclusive 

                                                           
29 Sherbrooke and Hershell Gill  have concluded that the holdings of the Gratz v. Bollinger , 539 U.S. 244, 123 S. 

Ct. 2411 (2003) and Grutter v. Bollinger , 539 U.S. 306, 123 S. Ct. 2325 (2003) cases in no way disturbs the 

holdings of Croson. See Sherbrooke Turf. Inv. V. Minnesota Department of Transportation , 345 F. 3d 964 (8 th  

Cir. 2003) and Hershell Gill Consulting Engineers v. Miami -Dade County , 333 F.Supp.2d 1305 (2004)   
30 Croson at  723. 
31 The City of Richmond attempted in part to predicate its program on the studies cited by the Supreme Court in 

Fullilove v. Klutznick , supra n. 1. The court noted that the Equal Protection component of the Fifth Amendment 

was not violated wh en Congress established a set -aside program since it was substantially related to the 

achievement of an important national goal of remedying the past acts of racial discrimination in the area of 

public contracts. The Congressional authority to establish a set-aside program is greater than that of a state 

and is subjected to less judicial scrutiny by the courts.  However, the Court in Adarand Contractors, Inc. v. 
Federica Pena held that òall racial classifications, imposed by whatever federal, state, or local government actor, 

must be analyzed under strict scrutiny. 515 U.S. 200, 115 S. Ct. 2097, 2113 (1995)  
32 Id . at 720.  
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in nature and of no sufficient evidence or probative value in establishing past discrimination 

by anyone in the construction industry in the City of Richmond. 33  

 

Disparity in Contracts Awarded : Where special qualifications were required, the comparisons 

to the general population, rather than to the special smaller group of qualified individuals, 

may have little probative value. Thus, the relevant statistical pool for demonstrating 

discriminatory exclusion was the number of MBEs qualified to undertake the task, as 

opposed to the percentage of minority individuals in the general population. While the plan 

contemplated minority subcontractor participation, the City di d not know how many MBEs 

in the local area were qualified to do the work or the percentage of MBE participation in city 

projects.34  

 

Low Participation in Contractorsõ Association: A low percentage of minorities in the local 

contractorsõ associations did no t provide sufficient evidence without proof that this low 

percentage was due to discrimination against, as opposed to the free choice, of Blacks to 

pursue alternate employment or interests. 35  

 

Congressional Findings : The finding by Congress that past discr imination accounted for the 

low number of minority contractors in the county had little or no probative value with respect 

to establishing discrimination in the City of Richmond . A more particularized showing of past 

discrimination by the City was required , such as a pattern of discrimination in the local 

industry that the City could act to eradicate, or discrimination in which the City was a 

òpassive participant.ó36  

The Court concluded that  a more specific inquiry and discovery would be required to support 

a constitutionally permissible set -aside program. The factual inquiry must be local in nature 

and the statistical analysis must address a relevant comparison. In Croson, Justice OõConnor 

relied heavily on her opinion and that of Justice Powell in Wygant,  when specifying the 

requirement that òjudicial, legislative or administrative findings of constitutional or 

statutory violationó must be found before a government entity has a compelling interest in 

favoring one race over another. 37  

 

For example, in Wygant , the U.S. Supreme Court considered the validity of a collective 

bargaining agreement, which provided special protection for minority teachers in layoffs. The 

school board argued that the boardõs interest in providing minority teacher role models for 

its m inority students, as an attempt to alleviate societal discrimination , was sufficiently 

                                                           
33 Id . at 724.  
34 Id.  at 726.  
35 Id . at 727.  
36 Id . 
37 Id . at 723.  
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important to justify the use of a racial classification embodied in the layoff provision. 38 The 

Justices rejected the role model theory and held that it could not be used  to support a 

remedial measure, such as a layoff provision. The disparity between teachers and students, 

per the Court, had no probative value in demonstrating discrimination in hiring and 

promotion, which necessitated corrective action. Substantially, the  same conclusion had been 

reached by the Supreme Court in 1979 in Bakke.  39  

 

In showing particularized instances of discrimination, the Croson Court decided that the 

factual predicate suffered the same flaws, as did Wygantõs. The factual predicate depended  

upon generalized assertions, which could lead to an attempt to match contract awards to 

MBEs to the minority population . In analyzing the Croson factual predicate, the Supreme 

Court did not òprovide a set of standards or guidelines describing the kind of MBE plan that 

would pass constitutional muster. It simply provided a stringent burden of proof for 

proponents of MBE laws to meet . . .ó 40 The Court also did not give legislatures much 

guidance on the parameters of a factual predicate that would show evidence of 

discrimination. There are some indications of the measures the Court will accept:  

 

1) A pattern of discrimination shown through an appropriate disparity analysis can raise  

an inference of discrimination;   

 

2) A relevant market in which the public entity conduct s business must be established; 

and 

 

3) Qualitative evidence of discrimination, such as anecdotal testimony, may also be 

acceptable.  

 

The Court, however, leaves a great deal of room for interpretation in the development of 

models to satisfy these standards.  

 

Because the Croson Court left the task of further establishing a factual predicate to the lower 

courts, the  lower courts  have been experiencing difficulties in navigating the complexities in 

this area of constitutional law . In response, state and  local governmental entities use  

independent consultants to assess if  they have the factual predicate or a statistically 

significant dispa rity nec essary to justify remedial race  and/or gender -conscious programs 

under Croson.  

 

                                                           
38 See Wygant, at 274.  
39 Cone v. Hillsborough , 905 F. 2d 908, 913 (1990) 
40 488 U.S. at 507 -508. 
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3. Narrowly Tailored 

The Court in Croson made it clear that the second prong of the òstrict scrutinyó test demands 

that remedial action be ònarrowly tailoredó to identify past or present discrimination. At least 

three characteristics were identified by the Court as indicative of a narrowly tailo red remedy:  

The program should be instituted either after, or in conjunction with, race -neutral means of 

increasing minority business participation; a governmental entity does not have to enact 

race-neutral means if they are not feasible or conducive to r emedying past discrimination;  

 

¶ The plan should avoid the use of rigid numerical quotas; 41 and, 

 

¶ The program must be limited in its effective scope to the boundaries of the 

governmental entity.  

Croson found the 30 percent quota in Richmond to be a rigid nu merical quota without 

justification.  Because the city considered bids and waivers individually, the Court found no 

need for the rigid quotas.   In creating a plan, a public entity cannot employ quotas simply to 

avoid òthe bureaucratic effort necessary to tailor remedial relief to those who truly have 

suffered the effects of prior discrimination.ó42 

 

Upon the discovery of a significant statistical disparity, the public entity can institute 

measures to òend the discriminatory exclusion.ó43 In fact, in some showings of discrimination, 

goals, quotas or set -asides could be employed: òin the extreme case, some form of narrowly 

tailored racial preference might be necessary to break down patterns of deliberate 

exclusion.ó44  Any plan of action con taining racial preferences should be grounded in the 

statistical assessment of disparity.  

 

Several lower courts have sought to expound upon the components of narrow tailoring 

dictated by the Supreme Court. In doing so, the following findings have been made : 

Flexible and aspirational  goals should be demonstrated by being tied to availability, set 

project -by-project and achieved through good faith efforts. 45  Goals can be set for small 

minority groups where discrimination may have negatively impacted their numbers causing 

the inability to reach statistical significance. 46 Race-conscious goals within federal contracts 

                                                           
41 Id . 
42 Croson at 729. 
43 Id .  
44 Id.  
45 Cone v. Hillsborough County , 905 F. 2d 908 (1990), Associated General Contractors of Ohio v. Drabik , 214 F. 

3d 300 (6th Cir. 2000).  
46 Concrete Works v. County of Denver (Concrete Works I) , 823 F. Supp. 821, 843 (1993). 
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should be utilized to achieve the portion o f DBE participation that cannot be achieved 

through race and gender -neutral means. 47 

 

Waivers and good faith efforts should be an integral component of the program. If MBEs are 

not available, or submit unreasonably high price quotes, the prime contractor sh ould be 

granted a waiver. 48   

 

A sunset clause is also a component of a narrowly tailored MBE program. This can involve: 

a) a graduation program, 49 b) a definite date to end the program; 50 or c) an annual review of 

MWBE program efficacy, goals, and utilizatio n. MWBE programs should not be designed as 

permanent fixtures in a purchasing system without regard to eradicating bias in standard 

purchasing operations or in private sector contracting.  

¶ Additionally, any race -conscious program or other remedial action sh ould not extend 

its benefits to MBEs outside the political jurisdiction, unless the MBEs can show that 

they have suffered discrimination within the locale. 51  MWBE programs should be 

limited in scope to group(s) and fi rms that suffer the on going effects of past or present 

discrimination.  

 

¶ Race and gender-conscious MWBE programs should be instituted only after, or in 

conjunction with, race and gender -neutral programs.  

 

¶ MWBE programs should limit their impact on the rights and operations of third 

parties.  

In Grutter v. Bollinger 52 and Gratz v. Bollinger 53, which addressed the standards for utilizing 

race-conscious measures in public education,  the U.S. Supreme Court reviewed the 

utilization of goals in affirmative action cases . The utilization of race should allow for 

individualized consideration, and be applied in a flexible, non -mechanical way. The Court 

                                                           
47 Western States Paving Co. v. Washington DOT , 407 F.3d 983 (9 th  Cir. 2005).  
48Coral Construction Co. v. King  County,  941  F. 2d at 924, Associated General Contractors of Ohio v. Drabik , 

214 F. 3d 300 (6th Cir. 2000), Hershell Gill Co nsulting Engineers v. Miami -Dade County , 333 F.Supp.2d 1305 

(2004), Western States Paving Co. v. Washington DOT , 407 F.3d 983 (9 th  Cir. 2005)  
49 AGC v. Coalition for Economic Equality , 950 F.2d 1407,1417 (1991), Associated General Contractors of Ohio 
v. Dra bik , 214 F. 3d 300 (6th Cir. 2000), Hershell Gill Consulting Engineers v. Miami -Dade County , 333 

F.Supp.2d 1305 (2004)  (August 24, 2004).  
50 AGC v. San Francisco , 748 F. Supp. 1443, 1454 (1990), Associated General Contractors of Ohio v. Drabik , 214 

F. 3d 300 (6th Cir. 2000).  
51 Concrete Works I , 823 F. Supp. 821, 843 (1993). This was true even if the statistical evidence shows 

discrimination by contractors in cities in other locales,  Coral Construction v. King County , 941 F. 2d 910, 925 

(1991). 
52 539 U.S. 306, 123 S. Ct. 2325 (2003) 
53 539 U.S. 244, 123 S. Ct. 2411 (2003)  
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appears to conclude that race can be used as more of a òplusó factor, as opposed to a defining 

feature of the application.  

 

In Sherbrooke Turf, Inc. v. Minn esota Department of Transportation and Gross Seed 

Company v. Department of Transportation 54, the Eighth Circuit Court of Appeals has 

interpreted these two cases considering  the U.S. Supreme Courtõs decision in Croson. The 

court found that the DOTsõ goal programs were consistent with the requirements of Gratz  

and Grutter , as they were flexible and individualized and emphasized race -neutral means.  

In Western States Paving Co., Inc. v. Washington State Department of Transportation 55, the 

Ninth Circuit Court of Appeals reached a similar conclusion in finding that Washington DOT 

met the compelling governmental interest test, but failed the narrow tailoring test.   The 

court found that Washington DOT did not present any evidence of discrimination within the 

transpo rtation construction market.  Missing the court stated was (1) a statistical analysis 

that considered capacity of firms within Washington DOTs market, and (2) anecdotal 

testimony. 56 A more detailed discussion of Western States Paving  is contained under Judicial 

Review of DBE and MWBE Programs in the Ninth Circuit and the State of California.  

4. Overconcentration 

The District Court of Minnesota recently considered whether a DBE Program was not 

narrowly tailored due to overconcentration in  Geyer Signal, Inc. v. Minnesota DOT 57.  In 

this case, Geyer sought a permanent injunction of Minnesota DOTõs DBE Program, declaring 

it unconstitutional on its faces and as applied.  A major argument made by Geyer was that 

the DBE program was not narrowly t ailored because DBE goals were only satisfied through 

a few areas of work on construction projects or over -concentrated, which burdens non -DBEs 

in those sectors and not addressing problems in other areas. 58  Under the federal 

requirements, DBE programs are required to monitor and address issues of 

overconcentration. The court first held that plaintiffs failed to establish that the DBE 

Program will always be fulfilled in a manner that creates overconcentration, as is required 

under a facial challenge.  Goals are established based on DBEs that are ready, willing and 

able to participate, thus accounting for work that DBEs are unable to perform.  As such, the 

non-existent DBEs would not be factored into availability. 59  Second, the court found, where 

there are iss ues of overconcentration, MnDOT Program has established mechanisms to 

address through:  

                                                           
54 345 F.3d 964, 2003 U.S. App. LEXIS 20287 (8 th  Circuit, May 2004)  
55 407 F.3d 983 (9 th  Cir. 2005)  
56 Id . at 1002-1003. 
57 2014 WL 1309092  
58 Id . at 11.  
59 Id . at 16.  
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¶ Flexible contract goals that allow MnDOT  to change focus from over -concentrated 

areas; 

 

¶ Ability of prime contractors to subdivide projects that would typically require more 

capital and equipment than a DBE can acquire;  

 

¶ Waivers; and,  

 

¶ Incentives, technical assistance, business development programs, mentor -protégé 

programs and other measures to assist DBEs to work in other areas, where there is 

not overconcentration. 60   

The as-applied challenge failed as well.  On the issue of overconcentration, the district court 

held that there is òno authority for the proposition that the government must conform its 

implementation of the DBE Program to every individual businessõ self-assessment of what 

industry group they fall into and what other businesses are similar.ó61  Because Geyer did 

not demonstrate that the NAICs code analysis was unreasonable or that overconcentration 

exists in its type of work, it did not show that MnDOTõs program was not narrowly tailored.  

5. Race-Neutral Alternatives 

The Court in Croson held that the MBE program should be instituted either after, or in 

conjunction with, race -neutral means of increasing minority business participation. The 

Croson Court stated tha t, in Richmond, there did ònot appear to have been any consideration 

of the use of race-neutral means to increase minority participation in City contracting.ó62  The 

Court further stated that, in upholding the federal set -aside in Fullilove 63, òCongress had 

carefully examined the rejected race -neutral alternatives before enacting the MBE set -aside.ó 

This was because òby the time Congress enacted [the MBE set-aside] in 1977, it knew that 

other racial remedies had failed to ameliorate the effects of racial disc rimination in the 

construction industry.ó64 

While Croson does not define race-neutral programs or what constitutes a consideration of 

race-neutral programs, other passages in Croson do shed some light on the Courtõs opinion 

on these two issues.  The Supreme Court noted that the City of Richmond had at its disposal 

                                                           
60 Id . at 16-17. 
61 Id . at 20.  
62 Croson, citing U.S. v. Paradise,  480 U.S. 49, 171 (1987). 
63 In Fullilove v. Klutnick , 448 U.S. 448 (1980), the U.S. Supreme Court found that the United States 

government could use its spending power to remedy past discrimination in the construction indu stry by 

establishing that 10 percent of federal funds could go to minority -owned firms under a set -aside program. 

Fullilove v. Klutznick  was overruled by Adarand Constructors, Inc. v. Peña , 515 U.S. 200 (1995), bringing 

federal programs in line with Richmond v. Croson . 
64 Croson, at 732 (1989).  

https://en.wikipedia.org/wiki/Adarand_Constructors,_Inc._v._Pe%C3%B1a
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a wide array of race -neutral measures that could òincrease the accessibility of City 

contracting opportunities to small entrepreneurs of all races. Simplification of bidding 

procedures, relaxation of bonding requirements, and training and financial aid for 

disadvantaged entrepreneurs of all races would open the public contracting market to all 

those who have suffered the effects of past societal discrimination or neglect.ó65 

The Court also suggested that the City may ò[a]ct to prohibit discrimination in the provision 

of credit or bonding by local suppliers and banks. Business as usual should not mean business 

pursuant to the unthinking exclusion of certain members of our society from it s rewards.ó66  

Thus, the cities can attempt to thwart discrimination in those private industries that can 

award city contracts to minority contractors. 67 

What constitutes an adequate consideration of race -neutral programs is vaguer . Fullilove  

held that Congr ess made a thorough investigation of the inadequacy of race -neutral 

measures to promote MBEs. While Croson held that Richmond could not rely on the 

congressional findings referred to in Fullilove , presumably, Richmond could have relied on a 

similar quantum  of evidence that Congress relied upon in Fullilove . However, congressional 

findings in Fullilove  were remarkably thin  with  no hearings held to document the 

discrimination that the statute in Fullilove  set out to rectify. While Fullilove  has been in 

large part superseded by Adarand v. Peña , Adarand  was also largely silent on what 

constituted an adequate consideration of race -neutral alternatives. 68 

 

Subsequent federal case law has provided some illumination on the question of what 

constitutes adequate consideration of race -neutral measures.   

As stated previously, a governmental entity does not have to enact race -neutral means if they 

are not feasible or conducive to remedying past discrimination. 69  

 

If race -neutral programs and legislation were in plac e prior to the establishment of a race -

conscious program and had been attempted in good faith, and yet MWBE participation in 

public procurement remains low relative to availability, then an inference is created that 

race-neutral programs were inadequate to  relieve the impact of past discrimination. 70   

 

                                                           
65 Id. at  706-707. 
66 Id.  at 729. 
67 However, the court did not say whether this influence should be exercised through legislative enactment.  
68 See fn 45, as well as discussion below in 6. Scrutiny applied to Federally Funded Programs . 
69 Coral Construction v. King County, 941 F.2d 910, 923 ( 9th  Cir. 1991),  AGC of California v. Coalition of 
Economic Equity , 950 F. 2d 1401,1417 (9 th  Cir. 1991),  Engineering Contractors v. Dade County, 122 F. 3d 895 

(11th  Cir. 1997),  Concrete Works of Colorado, Inc.  v. City  and County  of Denver (Concrete Works I) , 823 

F. Supp. 821 (D Colo 1993), Western States Paving Co., Inc. v. Washington State Department of Transportation , 

407 F.3d 983 (9 th  Cir. 2005).  
70 Concrete Works I  at 841.  
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6. Scrutiny Applied to Federally Funded Programs 

 

a. Background of Adarand v. Peña  

In  Adarand Contractors, Inc. v. Peña 71 the U.S. Supreme Court analyzed the constitutionality 

of a federally funded race -conscious DBE program. The facts of Adarand III 72 are as follows. 

The Central Federal Lands Highway Division (CFLHD), which is part of the United States 

Department of Transpor tation, in 1989, awarded the prime contract for a highway 

construction project in Colorado to Mountain Gravel & Construction Company. Mountain 

Gravel then solicited bids from subcontractors for the guardrail portion of the contract. 

Petitioner Adarand, a C olorado-based highway construction company that specialized in 

guardrail work, submitted the lowest bid. Gonzales Construction Company also submitted a 

bid to complete the guardrails .73 Gonzales was a certified Disadvantaged Business Enterprise 

(DBE), howev er Adarand was not. Mountain Gravel awarded the subcontract to Gonzales, 

even though Adarand had the lowest bid. 74   

 

Federal law requires a subcontracting clause òbe inserted which states that [the] contractor 

shall presume that socially and economically d isadvantaged individuals include Blacks, 

Hispanics, American Indians, Asians, and other minorities, or any other individual found to 

be disadvantaged by the [Small Business] Administration pursuant to section 8(a) of the 

Small Business Act.ó75 Adarand filed  suit in the United States District Court for the District 

of Colorado against various federal officials, claiming that the race -based presumptions 

involved in the use of subcontracting compensation clauses violated Adarandõs right to equal 

protection. In addition to its general prayer for òsuch other and further relief as to the court 

seems just and equitable,ó Adarand specifically sought declaratory and injunctive relief 

against any future  use of subcontractor compensation clauses. 76 The District Court rul ed 

against Adarand, ( Adarand I ) granting the governmentõs motion for summary judgment. The 

Court of Appeals affirmed. ( Adarand II )77 

 

                                                           
71 515 U.S. 200; 115 S. Ct. 2097 (2005).  
72 Id . 
73 Id. at  205. 
74 Id . Note that in Western States Paving , the Ninth Circuit concluded that a DBE program is not rendered 

unconstitutional because it sometimes results in bids by non -DBE firms being rejected in favor of higher bids 

from DBEs. òAlthough this places a very real burden on non-DBE firms, this fact alone does not invalidate TEA 

21. If it did, all affirmative action programs would be unconstitutional because of the burden on non -minorities.ó 

407 F.3d at 995.  
75 Id. at  205. 
76 Id.  at 210.  
77 Id.  
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b. Discussion of U.S. Supreme Court Ruling 

 

Before the U.S. Supreme Court could decide on the merits of the case, it had to determine 

whether Adarand had standing to seek forward -looking relief. For Adarand to have standing, 

it would have to allege that the use of subcontractor compensation clauses in the future 

constitute s òan invasion of a legally protected interest which is (a) concrete and particularized 

and (b) actual or imminent, not conjectural or hypothetical.ó78  The Court determined that 

Adarandõs claim met this test. The Court further stated that Adarand need not demonstrate 

that it has been, or will be, the low bidder on a government contract. The injury in cases of 

this kind is that a òdiscriminating classification prevent[s] the plaintiff from competing on 

an equal footingó é The aggrieved party òneed not allege that he would have obtained the 

benefit but for the barrier in order to establish standing.ó79  

 

The next issue the Court addressed was the standard of review for federal racial 

classifications in determining the viability of programs to address discrimina tion. The Court 

concluded òthat any person, of whatever race, has the right to demand that any governmental 

actor subject to the Constitution justify any racial classification subjecting that person to 

unequal treatment under the strictest judicial scrutin y,ó80 thereby holding òthat all racial 

classifications, imposed by whatever federal, state, or local governmental actor, must be 

analyzed by a reviewing court under strict scrutiny.ó  Such classifications are constitutional 

only if they have narrowly tailor ed measures that further compel governmental interests. 

The Court, in its decision, recognized the persistence of the practice and lingering effects of 

racial discrimination against minority groups and the governmentõs ability to act in response 

to it. Fur ther, the Court wanted to dispel the notion that strict scrutiny is òstrict in theory, 

but fatal in fact.ó81   

 

c. Adarand on Remand to the Lower Courts 

 

The Court remanded the case to the United States Tenth Circuit Court of Appeals  to address 

several issues: 

d. To determine whether the interests served using  subcontractor compensation 

clauses are properly described as òcompelling;ó 

 

e. To address narrow tailoring in terms of strict scrutiny cases by exploring the use 

of race-neutral means to increase minority business participation in government 

contracting;  

                                                           
78 Id. at  211. 
79 Id. at  211. 
80 Adarand , 515 U.S. at 224.  
81 Fullilove , supra at 519.  
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f. To determine whether the program is appropriately limited, so it will not outlive 

the discriminatory effects it was designed to eliminate;  

 

g. To review the discrepancy between the definitions of which social ly disadvantaged 

individuals qualify as economically disadvantaged for the 8(a) and 8(d) programs; 

and, 

 

h. To determine whether 8(d) subcontractors must make individualized showings, or 

whether the race -based presumption applies to both socially and economic ally 

disadvantaged businesses.  

The Tenth Circuit Court of Appeals remanded the case to the district court for action on the 

issues raised by the U.S. Supreme Court. 82  The federal district court in Adarand  (òAdarand 

IVó) accepted the federal governmentõs evidence of compelling interest, but rejected the DBE 

program in Colorado as not being narrowly tailored. 83 The court, although acknowledging the 

U.S. Supreme Courtõs pronouncement that strict scrutiny is not òfatal in factó, found it 

òdifficult to envisage a race-based classificationó that would ever be narrowly tailored, 

thereby effectively pronouncing strict scrutiny fatal in fact. 84 

 

Following Adarand IV , the Tenth Circuit Court of Appeals, in Adarand V , considered 

subsequent events that the court deemed t o have rendered the case moot. 85 During  the 

litigation, Adarand applied for and was granted DBE certification by the Colorado 

Department of Transportation. The appellate court concluded that Adarand could no longer 

demonstrate an injury stemming from the Su bcontractors Compensation Clause (a federal 

subcontracting program), and therefore, the case was moot. 86   

 

In the U.S. Supreme Courtõs review of the court of appeals decision in Adarand VI , the Court 

reversed the lower court, holding that òit was ôfar from clearõ that DOT would not initiate 

proceedings to revoke Adarandõs status and because ôit is impossible to conclude that 

respondents have borne their burden of establishing that it is ôabsolutely clear that the 

allegedly wrongful behavior could not reason ably be expected to recurõ petitionerõs cause of 

                                                           
82 Adarand Constructors , Inc. v. Pena, 965 F.Supp. 1556 (D.Colo. 1997).  
83 Similarly, a Texas District court, in Rothe Development Corp v. U.S. Department of Defense , Civ. Act No. SA -

98-CV-1011-EP (1999), upheld the federal government benchmark study as an adequate factual predicate for 

the small, disadvantaged business program of the U.S. Department of Defense. See also Concrete Works of 
Colorado, Inc. v. City and Co unty of Denver, Co.  Civil Action No: 92 -M-21 Mar. 7, 2000.  
84 See Adarand Constructors, Inc. v. Pena  965 F. Supp. 1556, 1580 (D. Colo. 1997) (òAdarand IVó) 
85 See Adarand Constructors, Inc. v. Slater, 169 F.3d 1292 (10 th  Cir. 1999) (òAdarand Vó) 
86 Id.  at 1296-1297 
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action remains alive.ó87  The Supreme Court remanded the case back to the Appellate Court 

for consideration on the merits.  

 

On remand, in Adarand VI , the Appeals Court found that the governmentõs evidence more 

than satisfied the compelling interest prong of the strict scrutiny test, thus reversing the 

district courtõs holding in Adarand IV . The Court then considered whether the programs 

currently before  the Court were narrowly tailored using the following factors: (1) the 

availability of race -neutral alternative remedies, (2) limits on the duration of the 

subcontractorsõ compensation clause program and the DBE certification program, (3) 

flexibility, (4) numerical proportionality, (5) the burden on third parties, and (6) over - or 

under -inclusiveness. Taking all these factors into consideration, the Court found the 

amended and revised subcontracting program and DBE certification programs to be narrowly 

tail ored.88  On November 27, 2001, in Adarand Constructors v. Mineta , (Adarand VII ) the 

U.S. Supreme Court dismissed the writ of certiorari on the Tenth Circuitõs decision as 

improvidently granted. 89    

 

B. Intermediate Scrutiny 

 

The courts examine programs that  give preference to women -owned businesses under a 

different standard than racially -based programs. A gender -conscious program created by a 

governmental entity is examined under the intermediate scrutiny test, rather than the strict 

scrutiny test employed for racial classifications. 90  Under intermediate scrutiny review, the 

actions of the state are valid if they are òsubstantially relatedó to important governmental 

objectives, supported by sufficiently probative evidence or exceeding persuasive 

justification. 91  

 

In Coral Construction Co. v. King County 92, the Ninth Circuit employed the intermediate 

scrutiny test to review King Countyõs WBE program by examining the validity of a sex -based 

preference.93. Under the test, the Court noted that the gende r classification must serve an 

                                                           
87 Adarand Constructors, Inc. v. Slater , 120 S.Ct. 722, 726-27 (2000) (òAdarand VIó) 
88 Adarand Constructors, Inc. v. Slater , docket no. 90-K-1413 (D. Colo) (Sep 25, 2000) 
89 534 U.S. 103, 122 S. Ct. 511 (2001). See also Gratz v. Bollinger , 539 U.S. 244, 123 S. Ct. 2411 (2003) and 

Grutter v. Bollinger ,  539 U.S. 306 123 S. Ct. 2325 (2003)  
90 See e.g. City of Cleburne , supra no.6.  
91 I d. at  441.  See also Caltrans , 713 F.3d at 1195; Western States Paving , 407 F.3d at 990 n. 6; Coral Constr. 
Co., 941 F.2d at 931 -932 (9th Cir. 1991); Engõg Contractors Assõn, 122 F.3d at 905, 908, 910; U.S. v. Virginia , 

518 U.S. 515, 532 and n. 6 (1996) (òexceedingly persuasive justification. ó)   
92 941 F.2d 910 (9 th  Cir. 1991)  
93 See Coral Construction Co. v. King C ounty , 941 F.2d 910,931 (9 th  Cir. 1991); Contractors Assõn. Eastern 
Pennsylvania, Inc. v. City of Philadelphia, 6 F.3d 990 (3 rd Cir. 1993). The Sixth Circuit Court of Appeals 

employed the intermediate scrutiny review in Michigan Road Builders Assõn. v. Milliken, 834 F. 2d 583 (6 th  Cir. 

1987), affõd 49 U.S. 1061 (1989). However, after Croson, the Sixth Circuit seemingly applied a strict scrutiny 

test when considering a gender -based affirmative action program.  
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important governmental objective, and there must be a òdirect, substantial relationship ó 

between the objective and the means chosen to accomplish that objective. 94 A governmental 

entity may use gender -based preferences òonly if members of the gender benefited by the 

classification actually suffered a disadvantage related to the classification.ó95   

 

Per the court of appeals, unlike the strict standard of review applied to race -based programs, 

intermediate scrutiny does not requi re any showing of governmental involvement, active or 

passive, in the discrimination it seeks to remedy. 96  The Court would uphold the ten percent 

gender preference if the County could establish a sufficient factual predicate for the claim 

that women -owned construction businesses have suffered economic discrimination.  

 

The Court concluded that King County had legitimate and important interests in remedying 

the many disadvantages that confronted women business owners. Further, the means chosen 

was substantial ly related to the objective. The Court determined there was adequate 

information to show discrimination against women in King County 97 after reviewing an  

affidavit from a woman business owner detailing that less than seven percent of her firmõs 

busin ess came from private contracts  with the majority coming  from gender -based set-aside 

programs .  

 

The Ninth Circuit revisited this issue in Western States  where it essentially applied the 

intermediate scrutiny standard to gender discrimination.  The Court determined that 

conducting a separate analysis for sex discrimination under intermediate scrutiny was not 

necessary, òin this case, intermediate scrutiny would not yield a different result than that 

obtained under strict scrutiny's more stringent standard .ó98  

 

The Court of Appeals for the Third Circuit in the City of Philadelphia noted that the Supreme 

Courtõs gender discrimination cases are inconclusive and the Court has never squarely ruled 

on the necessity of statistical evidence in gender discrimination  cases. However, the court of 

appeals found that the City must be able to rely on less evidence in enacting a gender 

preference than a racial preference, because the intermediate scrutiny standard is less 

stringent than the strict scrutiny test applied in Croson.99 

                                                           
94 Id. at  921. 
95 Id. at  931. 
96 Id. at  932. 
97 Id. at  932-33. In Construction Association of Eastern Pennsylvania, Inc. v. City of Philadelphia , supra n. 76, 

the Court of Appeals for the Third Circuit also applied the intermediate standard to a gender -based preference 

program.  
98 Western States  at 407 F.3 rd  990, fn 6.  
99 Id. at  1010. Another example of this double standard was in RGW Construction v. San Francisco BART , Case 

No. C92-2938 TEH (N.D. CA). In this case, an injunction was issued against the race -conscious but not the 

gender-conscious program area of BARTõs DBE program for non-federally funded contracts because of the lack 

of a factual predicate for the program. The injunction was later partially lifted based on evidence in two 

disparity studies in counties where BART operated.  
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In support of its program, Philadelphia relied only on general statistics and one affidavit from 

a woman in the catering business. Since there was not a disparity index for women -owned 

construction businesses, and given the absence of anecdotal e vidence establishing 

discrimination in the construction industry, the court of appeals affirmed the grant of 

summary judgment, invalidating the gender preference for construction contracts.  

 

In Engineering Contractors Association of South Florida Inc. v. M etropolitan Dade County , 

the Eleventh Circuit Court of Appeals held that the intermediate scrutiny remains the 

applicable constitutional standard in gender discrimination cases. 100 The level of evidence 

that is sufficient to meet the intermediate scrutiny te st is òone of degree, not of kind.ó101  This 

test requires less evidence than a race -conscious constitutional review. The Court, however, 

noted that the difficulty in determining the adequacy of evidence in gender -conscious cases 

is determining how much evid ence is permissible. To resolve this issue, the Court looked to 

the Third Circuit Court of Appealsõ review of the City of Philadelphia for guidance and 

applied the same analysis to its review of the Dade County WBE program.    

 

C. Rationally Related Standard of Scrutiny 

 

Race-neutral economic development and local business programs would be evaluated under 

the rationally related test. That is, a legitimate state interest must exist and the means 

employed to further the interest must be rationally rela ted to the legislationõs purpose. 

 

In the 1987 case of Associated General Contractors of California v. City and County of  San 

Francisco,102 the Court held that the City had a legitimate state interest in encouraging 

businesses to locate and remain in the city. Two factors were used to substantiate the Cityõs 

interest. First, the Court noted the higher administrative costs  of doing business wi th in the 

City , such as higher rents, taxes and wages , incurred by disadvantaged businesses. Second, 

the Court noted that the public interest was best served by encouraging businesses to be in  

the city. The Court also noted that foreign businesses could be locally -owned business 

enterprises (LBEs) by acquiring offices within the City and paying permit and license fees 

from a city address.  

 

In Gary Concrete Products, Inc. v. Riley 103 the Court held that an LBE bid preference was 

constitutional, as the State has  a legitimate interest in directing the benefits of its purchases 

to its citizens. The Court concluded that bid preferences for residents encourage local 

                                                           
100 122 F.2d 895 (11th  Cir. 1997).  
101 Id . 
102 813 F. 2d 922, 943 (9 th  Cir 1987)  
103 285 S.C. 498, 331 S.E. 2d 335 (1985) 
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industry, which increases the tax base and helps the state economy. The statute was 

rationally related , even though non -residents could qualify for the preference. Non -residents 

qualified only when they maintained an office and inventory in the state and paid certain 

taxes. 

 

D. Burden of Proof 

 

Under the Croson strict scrutiny analysis, the governmental entity has the initial burden of 

showing that there was a òstrong basis in evidenceó supporting its race and gender-conscious 

program.  This evidentiary burden is met by satisfying Crosonõs two-pronged test of sh owing 

both a compelling governmental interest and narrow tailoring.  Croson established that a 

factual predicate consisting of statistically significant disparity and anecdotal interviews was 

important to showing compelling governmental interest. 104  Several courts have since held 

that disparity studies are important to establishing the factual predicate that supports 

Crosonõs two-pronged test. 105    

 

Once the governmental entity has met the Croson two-pronged test, the burden of proof shifts 

to the plaintiff t o rebut the showing.  The plaintiff cannot simple state that the evidence 

submitted by the governmental entity is insufficient or flawed.  According to the Eleventh 

Circuit, the plaintiff has the ultimate burden of persuading the court that the defendantõs 

evidence òdid not support an inference of prior discrimination and thus a remedial purpose, 

or that the plan instituted on the basis of this evidence was not sufficiently ònarrowly 

tailored.õó.106  The court stated that the plaintiff could rebut the inferen ce of discrimination 

with a neutral explanation by showing that the statistics were flawed, that the disparities 

are not significant or actionable or by presenting contrasting data.  In Rowe v. Tippett , the 

Fourth Circuit held that:  

 

Those challenging race-based remedial measures must  "in troduce credible, 

particularized evidence to rebut" the  stateõs showing of a strong  basis in  

evidence for  the necessity for remedial action.  See Concrete Works, 321 

F.3d at 959 (internal quotation marks omitted).  Chal lengers may offer a 

neutral explanation for the stateõs evidence, present contrasting statistical 

data, or demonstrate that the evidence is flawed, insignificant, or not 

actionable.  See Engõg Contractors, 122 F.3d at 916; Contractors Assõn of E. 

Pa, Inc. v. City of Philadelphia , 6 F.3d 990, 1007 (3d Cir. 1993) ( Contractors 

Assõn I); Coral Constr. Co. v . King County , 941 F.2d 910, 921 (9 th  Cir. 1991).  

                                                           
104 See Croson discussion supra, at pp.5 -9. 
105 See Caltrans , 713 F.3d at 1195 -1200; Concrete Works of Colo. Inc. v. City and County of Denver , 36 F.3d 

1513, 1522 (10th  Cir. 1994).  
106 Engineering Contractors . at 916.  



Chapter II  

Legal Analysis  
 

San Francisco Bay Area Rapid Transit District 

Disparity Study  

Final Report 

January 12, 2017 

Page 2-26  

 

 
MILLER³ CONSULTING, INC.  

However, mere speculation that the stateõs evidence is insufficient or 

methodologically flawed does not su ffice to rebut a stateõs showing.  See 

Concrete Works , 321 F.3d at 991. 107 

 

2.2.2  JUDICIAL REVIEW OF DBE AND MWBE PROGRAMS IN THE NINTH CIRCUIT 

AND THE STATE OF CALIFORNIA  

BARTõs DBE, SB, and Non-discrimination (ND) programmatic initiatives must be viewed 

considering  case law in the Ninth Circuit and the State of California.  Cases decided since 

Croson have a significant impact on the nature and scope of programs targeting M/W/DBEs 

in California.  The issues impacting BARTõs programs are outlined below.  Following this 

listing is a discussion of each highlighted issue:  

A. Constitutionality of DBE Programs Under Equal Protection Clause and Proposition 

209 

 

B. Constitutionality of Proposition 209 considering  the Equal Protection Clause  

C. Constitutionality of Outreach to MWBEs and MWBE Reporting Requirements Under 

Proposition 209  

D. Constitutionality of Non -Discrimination Programs considering  Proposition 209  

 

A. Constitutionality of DBE Programs under Equal Protection Clause and Proposition 209 

1. Western States Paving Co. v.  Washington DOT  

Western States Paving  is the seminal case on federal race and gender -conscious programs in 

the Ninth Circuit and has been widely viewed and considered by other judicial circuits. In 

Western States Paving Co. v. Washington DOT 108, the Ninth Ci rcuit considered whether the 

Washington DOTõs DBE program met the compelling governmental interest test and the 

narrow tailoring requirements of strict scrutiny necessary to implement race conscious 

remedies.  In holding that Washington DOT had not met the  two-pronged test, the Ninth 

Circuit ruled that the Washington DOT had to provide evidence that its program was 

narrowly tailored to discrimination within its local area.  

 

Western States Paving Co., a white male -owned asphalt and paving contractor, bid for  

subcontracting work on projects with the City of Vancouver and Clark County in July and 

                                                           
107 Rowe v. Tippett , 615 F.3d 233, 241-242, (4th  Cir. 2010).  
108 407 F.3d 983 (9 th  Cir. 2005)  
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August 2000.  These projects were financed by federal transportation funds provided by 

Washington DOT, under the Transportation Equity Act for the 21 st Century (òTEA-21ó).  In 

accordance with TEA -21õs minority utilization requirements, Washington DOT established a 

14 percent minority participation goal.  The prime contractors bidding on the City and 

Countyõs projects rejected Western Statesõ sub-bid in favor of higher b ids from a minority -

owned firm.  Western States filed suit against Washington DOT, Clark County and the City 

of Vancouver. 109   

 

The U.S. DOT and FHWA intervened to defend TEA -21õs facial constitutionality.  The federal 

government took no position on Western  Stateõs as-applied challenge.  The district court 

upheld TEA -21õs minority preference both on its face and as-applied.  The court held that 

Washington DOT did not have to independently demonstrate that its minority preference 

program satisfied strict scru tiny. 110   

 

On appeal, the Ninth Circuit held that Washington DOT could rely on Congressional findings 

of compelling governmental interest.  However, Washington DOT  had to meet the narrow 

tailoring test by showing that race -based measures justified under the national program are 

needed in its local area. òIf no such discrimination is present in Washington, then the Stateõs 

DBE program does not serve a remedial purpos e; it instead provides an unconstitutional 

windfall to minority contractors solely based on their race or sex.ó111  While the Court of 

Appeals upheld the constitutionality of the federal statute and regulations, it struck down 

Washington DOTõs program for not being narrowly tailored. 

a. Facial Challenge 

After first establishing that strict scrutiny would be the standard of review and would 

frequently look to the Tenth 112 and Eighth Circuits 113, which had already considered the 

constitutionality of TEA -21, the Ninth Circuit first considered Western Statesõ facial 

challenge.  Under a facial challenge, the challenger must show t hat òno set of circumstances 

exists under which the Act would be valid.ó114  In reviewing the Act, TEA -21, the court 

recognized that the federal government has a compelling interest to ensure that its funds are 

not distributed in a manner that perpetuates th e effects of public or private discrimination 

within the transportation contracting industry. In determining whether such a compelling 

                                                           
109 Id.  at 988.  
110 Id . at 989.  
111 Id . at 998.  
112 Referencing Adarand Constructions, Inc. v. Slater  (Adarand VII), 228 F.3d 1147 (10 th  Cir. 2000), cert. 

dismissed sub nom., Adarand Constructors, Inc. v. Mineta , 534 U.S. 103, 122 S.Ct. 511, 151 L.Ed.2d 489 (2001).  
113 Sherbrooke Turf, Inc. v. Minnesota Department of Transportation , 345 F.3d 964 (8 th  Cir. 2 003), cert. denied , 

124 S.Ct. 2158, 124 S.Ct. 2158, 158 L.Ed.2d 729 (2004).  
114 Id . at 991, quoting United States v. Salerno , 481 U.S. 739, 745, 107, S. Ct. 2095, 95 L.Ed.2d 697 (1987).  
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interest existed, the court would review the evidence to ensure that the federal government 

had a òstrong basis in evidence for its conclusion that remedial actions was necessary.ó115 

 

The court reviewed both statistical and anecdotal evidence of discrimination.  The court found 

that Congress considered the following statistical evidence:  

¶ Statistical evidence for percentage of  racial minorities represented  in  the U .S. 

population ; the number of firms owned; average gross receipts; percentage of federal 

contract dollars received; women as a percentage of firms owned; percentage of federal 

contract dollars received; comparison to white males in terms of loan dollars; drop in 

participation post -Croson; 

 

¶ U.S. Department of Justice Study, The Compelling Interest for Affirmative Action in 

Federal Procurement: A Preliminary Survey , 61 Fe. Reg. 26,050 (May 23, 1996). 

Further, the court h eld that Congress need not consider evidence that minorities experience 

discrimination in every Stateõs public contracting market, citing Rothe Dev. Corp. v. United 

States Depõt of Defense116. With its review consistent with both the Eighth and Tenth 

Circuit s, the Ninth Circuit found that Congress had enough evidence to conclude that there 

was discrimination within the transportation contracting industry that hinders minorities 

from competing for federally funded contracts. 117 

 

The court then sought to determin e whether TEA -21 was narrowly tailored.  The U.S. 

Supreme Court identified several factors that are to be used in this determination:  

¶ òThe efficacy of alternative remedies; 

¶ The flexibility and duration of the relief, including the availability of waiver 

provisions;  

¶ The relationship of the numerical goals to the relevant labor market; and,  

¶ The impact of the relief on the rights of third parties.ó118 

In reviewing TEA -21 considering  the above standard, the Ninth Circuit made the following 

findings as to each component of the standard:  

                                                           
115 Id., quoted Croson, 488 U.S. at 500, 109 S. Ct. 706 (1989).  
116 Id . at 993, citing 262 F.3d 1306, 1329 (Fed.Cir.2001).  
117 Id . at 993.  
118 Id ., quoting United States v. Paradise , 480 U.S. 149, 171, 107 S.Ct. 1053, 94 L.Ed.2d 203 (1987).  
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¶ Alternative remedies : TEA -21 placed an emphasis on the utilization of race -neutral 

alternatives, including informational and instructional programs targeted to all small 

businesses, to achieve its DBE goal.  The government need not exhaust òevery 

conceivable race-neutral alternative,ó but must make serious good faith efforts.119 

 

¶ Flexibility and duration of relief : TEA -21 prohibits the use of quotas. It also allows 

prime contractors to meet the subcontracting goals, either by subco ntracting to DBEs 

or demonstrating good faith efforts. Further, a State cannot be penalized for not 

meeting its goal, if  it makes a good faith effort. 120 

 

¶ Relationships of numerical goals to relief : Utilization goals must be close in 

relationship to the avai lability of minority firms in a particular market.  TEA -21 

establishes an aspirational goal of 10 percent and requires States to set their own 

DBE goals based upon òthe proportion of ready, willing, and able DBEs in the Stateõs 

transportation contracting i ndustry.ó121 

 

¶ Impact on third parties : The court first noted that if TEA -21 could be invalidated 

purely because of the burden placed on non -DBEs by being rejected in favor of higher 

bids from DBEs, all affirmative action programs would be unconstitutional fo r this 

reason.  Even so, TEA -21 includes provisions to minimize the burden on non -DBEs, 

including providing the opportunity for a non -minority to qualify as a DBE, if the non -

minority can demonstrate social and economic disadvantage and meets the $750,000 

net worth limitation on DBE status. 122 

The Ninth Circuit found TEA -21 to be narrowly tailored.  

b. As-Applied 

The Ninth Circuit then considered Western Statesõõ as-applied challenge.  First, the court 

agreed with both the Eighth and Tenth Circuits that Washingto n DOT did not need to 

independently demonstrate a compelling government interest for its DBE program. 123  It 

further agreed with the two circuits that it was necessary to make an as -applied inquiry to 

discover if Washington DOTõs program was narrowly tailored.  As such, it held that the 

district court erred in upholding Washingtonõs DBE program for simply complying with 

federal program requirements. 124   

                                                           
119 Id.  
120 Id . at 994.  
121 Id . 
122 Id. at 995.  
123 See also Mountain West Holding v. State of Montana , 2014 WL 6686734 and Geyer Signal, Inc. v. MnDOT , 

2014 WL 1309092  
124 Id . at 997.  
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The court reviewed the evidence presented by Washington DOT to support narrow tailoring.  

It found that Washington DOT had developed its program by following the sample DBE 

program developed by U.S. DOT. As th e Ninth Circuit looked for òthe performance capacity 

of DBEs in a race -neutral market,ó125 the court found the following deficiencies in Washington 

DOTõs analysis: 

 

¶ Washington DOT's calculation of the capacity of DBEs to do work was flawed because 

it failed to consider the effects of past race -conscious programs on current DBE 

participation.  

 

¶ The disparity between DBE participation on contracts with and without affirm ative 

action components did not provide any evidence of discrimination. 126 

 

¶ A small disparity between the proportion of DBE firms in the state and the percentage 

of funds awarded to DBEs in race -neutral contracts (2.7 percent in the case of 

Washington DOT) w as entitled to little weight as evidence of discrimination, because 

it did not account for other factors that may affect the relative capacity of DBEs to 

undertake contracting work.  

 

¶ This small statistical disparity is not enough, standing alone, to demons trate the 

existence of discrimination. To demonstrate discrimination, a larger disparity would 

be needed. 

 

¶ Washington DOT did not present any anecdotal evidence of discrimination.  

 

¶ The affidavits required by 49 CFR 26.67(a), in which DBEs certify that they  are 

socially and economically disadvantaged, are not evidence of the presence of 

discrimination.  

 

Consequently, the court found that the Washington DOT DBE program was unconstitutional 

as applied. 127 

 

                                                           
125 Id . at 1000.  
126 While not specifically stated as evidence of discrimination, in the more recent Caltransõ case, the Ninth 

Circuit found this com parison useful and probative ñò A key difference between federally funded and state fund 

contracts is that race -conscious goals were in place for the federally funded contracts during the 2002 -2006 

period, but not for the state funded contracts.  Thus, state funded contracts functioned a s a control group to help 

determine whether previous affirmative action programs skewed the data.ó Caltrans , at 1198. 
127 http:// www.transportation.gov/osdbu/disadvantaged -business-enterprise/western -states-paving -company-

case-q-and-a; See also Id . at 1000-1002. 

http://www.transportation.gov/osdbu/disadvantaged-business-enterprise/western-states-paving-company-case-q-and-a
http://www.transportation.gov/osdbu/disadvantaged-business-enterprise/western-states-paving-company-case-q-and-a


Chapter II  

Legal Analysis  
 

San Francisco Bay Area Rapid Transit District 

Disparity Study  

Final Report 

January 12, 2017 

Page 2-31  

 

 
MILLER³ CONSULTING, INC.  

The U.S. DOT in the Western States  Q& A further interpreted the impact of the case on 

factual predicates conducted in the Ninth Circuit:  

 

¶ The study should ascertain the evidence for discrimination and its effects separately 

for each of the groups presumed by Part 26 to be disadvantaged. The st udy should 

include an assessment of any anecdotal and complaint evidence of discrimination.  

 

¶ Recipients may consider the kinds of evidence that are used in "Step 2" of the Part 26 

goal-setting process, such as evidence of barriers in obtaining bonding and financing, 

disparities in business formation and earnings.  

 

¶ With respect to statistical evidence, the study should rigorously determine the effects 

of factors other than discrimination that may account for statistical disparities 

between DBE availability a nd participation. This is likely to require a 

multivariate/regression analysis.  

 

¶ The study should quantify the magnitude of any differences between DBE availability 

and participation, or DBE participation in race -neutral and race -conscious contracts. 

Recipients should exercise caution in drawing conclusions about the presence of 

discrimination and its effects based on small differences.  

 

¶ In calculating availability of DBEs, the study should not rely on numbers that may 

have been inflated by race -conscious programs that may not have been narrowly 

tailored.  

 

¶ Recipients should consider, as they plan their studies, evidence -gathering efforts that 

Federal courts have approved in the past. These include the studies by Minnesota and 

Nebraska cited in Sherbrooke Tur f, Inc. v. Minnesota Department of Transportation , 

345 F.3d 964 (8th Cir. 2003), cert. denied 124 S. Ct. 2158 (2004) and the Illinois 

evidence cited in Northern Contracting, Inc. v. State of Illinois, et al . 2005 WL 

2230195, N.D.Ill., September 08, 2005 (N o. 00 C 4515).128 

 

2. Associated General Contractors of America, San Diego Chapter v. California 

Department of Transportation  

 

After the district court held that the California Department of Transportation (Caltrans) had 

met the requirements established in Western States , the AGC (Associated General 

Contractors of America) appealed to the Ninth Circuit in Associated General Contractors of 

                                                           
128 Id . 
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America, San Diego Chapter v. California Department of Transportation .129  The district 

court ruled that òCaltransõ substantial statistical and anecdotal evidence provided a strong 

basis in evidence of discrimination against the four named groups, and that the program was 

narrowly tailored to benefit only those groups.ó130  In considering the appeal, the Ninth 

Circuit dismissed t he appeal due to the AGCõs lack of standing to bring suit, because the AGC 

was unable to identify any of its members who had suffered or would suffer harm as a result 

of Caltransõ program.  Even though it dismissed the case, the Ninth Circuit went on to review 

whether Caltrans had satisfied strict scrutiny and the Western Statesõ two-pronged test. 131 

 

The Court of Appeals defined the two -prong test for narrow tailoring from Western Statesõ 

as: 

1. The state must establish the presence of discrimination within its  transportation 

contracting industry, and  

2. The remedial program must be òlimited to those minority groups that have actually 

suffered discrimination.ó132 Id. at 997 -98. 

a. Disparity Study Evidence  

In determining whether its test had been met, the Ninth Circuit  first outline the evidence  

submitted by the consultant in a disparity study commissioned by Caltrans:  

¶ Availability ñthe research firm reviewed extensive data to calculate DBE availability, 

including a review of òpublic records, interviews, assessments as to whether a firm 

could be considered available for Caltrans contracts, as well as numerous other 

adjustments 133; 

 

¶ Utilization ñthe research firm reviewed over 10,000 transportation -related contracts 

administered by Caltrans between 2002 and 2006.  Cont racts were assessed 

separately based on funding source (state or federal), type of contract (prime or 

subcontract) and type of project (engineering or construction.)  Because state -funded 

projects did not have race -conscious goals, they served as òa control group to help 

determine whether previous affirmative action programs skewed the data.ó134 

 

¶ Disparity ñthe research firm calculated disparities in all twelve of Caltransõ 

administrative districts and at the statewide level.  Disparities were reported by race  

                                                           
129 713 F.3d 1187 (9 th  Cir. 2013)  
130 Id . at 1190.  
131 Id. at  1200. 
132 Id . at 1191, citing Western States Paving Co ., 407 F.3d at 997 -998. 
133 Id . at 1191-1192. 
134 Id . at 1192.  
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and gender; women represented white women -owned firms.  The firm found 

substantial disparities for African Americans, Asian -Pacific Americans and Native 

Americans, however, it did not find substantial disparities for Native and Asian -

Pacific Americans in every subcategory. There was disparity for women on state -

funded contracts. 135   

 

¶ Anecdotal Evidenceñthe research firmõs anecdotal evidence included twelve public 

hearings on the findings of the report, letters from business owners and trade 

associations and  interview results from twelve trade associations and 79 

owners/managers of transportation firms.  Some of the anecdotal evidence indicated 

discrimination based on race or gender.136 

 

 

¶ Race Neutral Measures ñthe number of race and gender -neutral measures that  

Caltrans was going to implement was 150, an increase from 66 race and gender -

neutral measures already in place. 137 

Caltrans submitted its proposed program to the US DOT in November 2007, which included 

a request for a waiver to implement the program only fo r the four identified groups.  The US 

DOT granted the waiver in 2008, but did not approve Caltransõ program; its program was 

approved for fiscal year 2009.  

In response, the AGC filed a complaint, alleging that Caltransõ DBE program was 

unconstitutional and  in violation of the 14 th  Amendment.  As discussed above, the district 

court found Caltransõ program constitutional and the AGC appealed.  While the appeal was 

pending, Caltrans commissioned a new disparity study for the research firm to update its 

preference program as required by the federal regulations.  The updated disparity study 

provided evidence of continuing discrimination in transportation contracting against African 

Americans, Native Americans, Asian -Pacific Americans, Hispanic Americans and women .  

On November 29, 2012, the US DOT approved Caltransõ updated program.  

b. Application of Western States  to Caltransõ Program 

After its discussions regarding mootness and AGCõs lack of standing, the Ninth Circuit held 

that òeven if AGC could establish standing, its appeal would fail.  Caltransõ affirmative action 

program is constitutional, so long as it survives the applicable level of scrutiny required by 

Equal Protection jurisprudence.ó138  Race conscious remedial programs must survive strict 

scrutiny by s howing that these programs meet a compelling governmental interest and are 

                                                           
135 Id .  
136 Id . 
137 Id . at 1193.  
138 Id . at 1194-95 
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narrowly tailored.  Gender conscious programs must meet intermediate scrutiny and be 

òsupported by an ôexceedingly persuasive justificationõ and substantially related to the 

achievement of that underlying objective.ó139   

Evidence of Discrimination  

Western States  concluded that Washington DOTõs DBE program was not supported by 

sufficient evidence, as Washington DOT had not conducted any statistical studies nor 

proffered any anecdotal e vidence.  Washington DOT merely compared the availability of 

DBEs to the percentage of contract dollars awarded to DBEs.  The Court criticized this 

analysis as oversimplified and gave it little weight because the statistical analysis did not 

account for re lative capacity of DBEs to perform the work or control for any skewing of 

utilization of minority businesses caused by the existence of a race and gender -conscious 

program.   The Ninth Circuit struck down Washington DOTõs program as devoid of any 

evidence of past or presentation discrimination. 140 

Conversely, the Ninth Circuit determined in this case that the race and gender -conscious 

program was supported by substantial statistical and anecdotal evidence of discrimination.  

Further, per the court, the study accounted for factors mentioned in Western States , as well 

as adjusted availability data based on capacity and controlling for previously administered 

DBE programs. 141 

In response to AGCõs argument that strict scrutiny requires Caltrans to provide evidence of 

specific acts of deliberate discrimination by Caltrans employees or prime contractors, the 

Ninth Circuit said this was too broad a reading of Croson, as race and gender-conscious 

programs are designed to òroot out ôpatterns of discrimination.õó142  Caltrans can meet its 

evidentiary standard, if looking at the evidence in its entirety, the data òshow substantial 

disparities in utilization of minority firms suggesting that public dollars are being poured 

into ôa system of racial exclusion practiced by elements of the local construction industry.õó143   

As it relates to the statistical analysis, the study showed substantial underutilization of 

African American -, Native American, Asian -Pacific American - and women-owned firms.  

Further, the st atistical analysis was supported by anecdotal evidence. 144  According to the 

court, AGC provided no persuasive argument for its argument that anecdotal testimony 

needed to be verified, particularly considering  case law in the Fourth and Tenth Circuits 

statin g to the contrary. Additionally, the court rejected the AGCõs argument that that 

                                                           
139 Id ., quoting United States v. Virginia , 518 U.S. 515, 524 (1996) 
140 Id . at 1196.  
141 Id . 
142 Id . at 1197, quoting Croson , 488 U.S. at 504.  
143 Id ., quoting Croson , 488 U.S. at 492.  
144 Id . 
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Caltrans needed to show that every minority -owned business is discriminated against; ò[I] t 

is enough that the anecdotal evidence supports Caltransõ statistical data showing a pervasive 

pattern of discrimination.ó145 Lastly, the court stated that the report correctly reflected 

women as white women, with minority women being included as part of their racial or ethnic 

group.146   

Narrow Tailoring  

In determining narrow tailoring, the  court sought to determine whether Caltransõ DBE 

program was limited to those minority groups that actually suffered discrimination. Caltrans 

limited it program to African American, Native American, Asian -Pacific American and 

women-owned firms. The AGC arg ued that the DBE program was not narrowly tailored 

because it did not distinguish its goals between construction and engineering contracts.  The 

Ninth Circuit found that the AGC provided no case that supported this argument and that 

federal guidelines òinstruct states not  to separate different types of contracts.  There are 

sound policy reasons to not require such parsing, including the fact that there is substantial 

overlap in firms competing for construction and engineering contracts, as prime and 

subcontractors.ó147 

d. Consideration of Race -Neutral Alternatives  

The Ninth Circuit also disagreed with the AGCõs argument that consideration of race and 

gender-neutral alternatives was required, prior to the implementation of race and gender -

conscious remedies. In contrast, the court stated, Western States  has never req uired 

governmental entities to consider race neutral alternatives before implementing race and 

gender-conscious goals.  Western States  does not require states to review race neutral 

alternatives separately, but whether the federal statute sufficiently cons idered race -neutral 

alternatives. 148  Even if the court had held such, the narrow tailoring standard would only 

require òserious, good faith consideration of workable race-neutral alternatives [.]ó149  

e. DBE Certification of Discrimination and Application of Goals to Mixed Funded 

Contracts  

The Ninth Circuit quickly discussed and dismissed these two arguments put forth by AGC.  

Per the court, Caltrans certification process is consistent with federal statutes and does not 

                                                           
145 Id . 
146 Id . at 1198.  
147 Id . at 1198-1199. 
148 Id . at 1199.  
149 Id ., citing Grutter v. Bollinger , 539 U.S. 306, 339 (2003). 
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require attestation of discrimination by the DBE.  Additionally, federal regulations require 

Caltrans to apply goals to mix funded contracts. 150 

The Ninth Circuit hel d that the AGC did not have standing and that Caltransõ DBE program 

survived the strict scrutiny standard.  Thus, it dismissed the AGCõs appeal.151 

B. Constitutionality of Proposition 209 considering the Equal Protection Clause 

In November 1996, California vote rs passed Proposition 209, Article 1, §31 of the California 

Constitution, which went into effect in 1997. The law amended the state constitution to 

declare ò[t]he state shall not discriminate against, or grant preferential treatment to, any 

individual or g roup based on race, sex, color, ethnicity, or national origin in the operation of 

public employment, public education or public contracting.ó 152  

 

Shortly after its implementation, in Coalition for Economic Equity v. Wilson (Coalition II) 153, 

the Ninth Circui t upheld the constitutionality of Proposition 209 and found that it did not 

violate the Equal Protection Clause. The court first questioned if it should be considering the 

case, given that the California courts did not have the opportunity to issue their o pinion on 

the constitutionality of Proposition 209. The court then determined that because minorities 

and women constituted a majority of California voters at the passage of Proposition 209, 

these voters could not be presumed to have placed unique politica l burdens on themselves. 154 

Furthermore, the court found that Proposition 209 prohibited racial classifications and 

addressed discrimination in a race and gender -neutral manner.   

 

The constitutionality of Proposition 209 considering  the Equal Protection cla use was also 

upheld by the California Supreme Court in Hi -Voltage Wire v. City of San Jose (Hi -Voltage 

II) 155.  In this case, the California Supreme Court noted that the Ninth Circuit in Coalition 

for Economic Equity  had also upheld Proposition 209.   

 

In Hi -Voltage II , the court found that there was no conflict between Article 1, §31 and federal 

law prohibiting discrimination, specifically Title VI of the Civil Rights Act of 1964.  Article 1, 

§31 was inapplicable to any actions required to establish or maint ain federal funding. 156  This 

conclusion was buttressed by the findings in Coalition II , which initially found no conflict 

between Proposition 209 and federal law. The court stated the plain language of the federal 

                                                           
150 Id . at 1200.  
151 Id . 
152 California Constitution, Article I, § 31(a)  
153 122 F.3d 692, 702 (1997). 
154 Id. at 704 -05. 
15524 Cal. 4th 537, 101  Cal. Rptr.2d 653, 12 P.3d 1068 (Cal.  2000) 
156 Id. at  676, citing Coalition v. Wilson , 122 F.3d 672 (1997). 
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statutes indicated that they were not inten ded to be the only law, and that federal laws 

contemplated state laws involving discrimination. 157   

 

The California Supreme Court spoke to the issue again in Coral Construction, Inc. v. City 

and County of San Francisco (San Francisco II). 158  The California Supreme Court held that 

as a recipient of federal funds, San Franciscoõs MBE/WBE was not exempt from Proposition 

209 because the Environmental Protection Agency and the Department of Transportation 

allows for the consideration of race -based remedies, but does not require them to be utilized 

under Title VI.  The court made a distinction between MBE and WBE programs, where some 

contracts were funded by federal agencies that did not require race -based remedies and thus 

subject to Proposition 2 09, as compared to DBE programs receiving federal assistance and 

contracts covered under 49 CFR Parts 23, 26.  

 

Although Proposition 209 is constitutional, the courts have been clear that the Equal 

Protection Clause outweighs Proposition 209. Considering  this, the result is that several 

areas of California law regarding Proposition 209 remain unsettled.  

1. Political Structure Doctrine 

In its efforts to defend its MBE/WBE program discussed above, the City of San Francisco, in 

San Francisco II , attempted to argue that Proposition 209 violated the Political Structure 

Doctrine espoused by the U.S. Supreme Court in Washington v. Seattle School District 

(Seattle).  The Political Structure Doctrine òthat emerges from these decisions is perhaps best 

summarized in the Seattle majorityõs statement that ôthe Fourteenth Amendmentéreaches 

ôa political structure that treats all individuals as equals,õéyet more subtly distorts 

governmental processes in such a way as to place special burdens on the ability of  minority 

groups to achieve beneficial legislation. ( Seattle , supra, 458 U.S. 457, 467, quoting Mobile v. 

Bolden (1980) 446 U.S. 55, 84 (con. opn. of Stevens, J.).ó159  The California Supreme Court 

found that, while the Fourteenth Amendment protects against political obstructions to equal 

treatment , it does not provide protection to political obstructions against preferential 

treatment .  Given that Proposition 209, per the court, seeks to ensure equal treatment by 

eliminating preferential treatment, it is not  in violation of the Fourteenth Amendment. 160   

 

The U.S. Supreme Court recently considered a similar issue in Schuette v. Coalition to 

Defend Affirmative Action .161  This case reviewed Proposal 2, now Michigan Constitution 

Art.  I, §26, which prohibited the ut ilization of racial preferences in higher education 

                                                           
157 Coalition at 710.  
158 50 Cal.4 th  315 (2010) 
159 San Francisco II  at 330. 
160 Id . at 333.  
161 134 S.Ct. 1623, 188 L. Ed. 2d 613 (2014). BART submitted an Amicus Curiae Brief in this case.  
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admissions.  The question before the Court per Justice Kennedy, like  that in Coalition II  and 

San Francisco II , was not òhow to address or prevent injury caused on account of race but 

whether voters may d etermine whether a policy of race -based preferences should be 

continued.ó162  The Court held that there was no authority in the Constitution that would 

allow the Judiciary to set aside the will of the voters as expressed in Proposal 2.   

2. Race-Conscious Remedies under Proposition 209ðFederal Compulsion Doctrine 

Even with the holdings that Proposition 209 is permissible and constitutional, the courts 

have not stated that race -conscious remedies banned by Proposition 209 are completely 

prohibited.  In Croson, th e U.S. Supreme Court held that governments have the authority to 

eradicate discrimination within their jurisdictions.  Given the supremacy of the Equal 

Protection Clause, the California courts appear to struggle with determining if they can deny 

government s the ability to utilize race -conscious remedies if other remedies are likely to be 

ineffective in addressing discrimination.   

 

The underlying analysis conducted by the courts determines if the Equal Protection Clause 

and/or federal statute requires  or permits  the utilization of race and gender -conscious 

remedies. Both the California courts and the Ninth Circuit are clear that Proposition 209 

does not preclude state agencies from meeting federal requirements necessary to maintain 

federal funding.  However,  when federal requirements permit the utilization of race and 

gender-conscious remedies, Proposition 209 should be upheld in most cases.   

 

Although the court of appeal in Hi -Voltage II  stated that Proposition 209 does not contain a 

compelling governmental  interest exception, the court did not completely close the door 

stating òwe question the Cityõs implicit premise that its Program meets the federal equal 

protection standardé[t]he disparity study is not a part of the record in this case.  Without it, 

the court has no basis for measuring the fit between the Program and the goal of eliminating 

a disparity in the amount of contract dollars awarded MBEõs in comparison to non-MBEõs.ó163  

Further the court held that òwhere the state or a political subdivision has intentionally 

discriminated, use of a race -conscious or race-specific remedy necessarily follows as the only, 

or at least the most likely, means of rectifying the resulting injury.ó164 

 

In Connerly v. State Personnel Board 165, the California Court of Appeals f ound ò[u]nder equal 

protection principles, all state actions that rely upon suspect classifications must be tested 

under strict scrutinyé[t]o the extent the federal Constitution would permit, but not require, 

                                                           
162 Id . at 1636.  
163 Hi Voltage II  at  676. 
164 Id . at 675.  
165 92 Cal. App. 4 th  16 (2001). 
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the state to grant preferential treatment to su spect classes, Proposition 209 precludes such 

action.ó166 

 

In C&C Construction, Inc. v. Sacramento Municipal Utility District 167, the court of appeals 

concluded that ò[b]ecause the regulations require affirmative action to remediate past 

discrimination and affirmative action may be either race -based or race-neutral, SMUD 

cannot impose race-based affirmative action unless it can establish that it cannot remediate 

past discrimination with race -neutral measures.ó168  Again, the court found that the federal 

laws in question òpermitó, but do not òrequireó the utilization of race-based affirmative action 

measures.169 

 

This issue of utilization of race and gender -conscious remedies on MWBE programs, as 

opposed to federally mandated DBE programs, seems to have come to a head in San Francisco 

II . The court of appeals held that determining if the federal Equal Protection Clause requires 

race-conscious goals as a remedy is a question of fact and not a question of law.  It remanded 

the case to the Superior Court to determine this issue.  The court stated that ò[w]hile the 

parties have not brought to our attention any decision ordering a governmental entity to 

adopt race-conscious public contracting policies under the compulsion of the federal equal 

protection clause, the relev ant decisions hold open the possibility that race -conscious 

measures might be required as a remedy for purposeful discrimination in public 

contracting.ó170 The court established the following four -part test (each requirement must be 

met):  

1) The public entity p urposefully or intentionally discriminated against MBEs and 

WBEs; 

 

2) That the purpose of the legislation is to provide a remedy for such discrimination;  

3) That the ordinance is narrowly tailored to achieve that purpose; and,  

4) That a race and gender -conscious remedy is necessary as the only, or at least the most 

likely, means of rectifying the resulting injury. 171   

  

                                                           
166 Id . at 42.  
167 122 Cal. App. 4th 284  (2004) 
168 Id . at 312.  
169 Id . at 310.  
170 San Francisco  II  at 337. 
171 Id . at 337-338. 
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3. Compelling Governmental Interest Standard 

As stated above under San Francisco II , the California courts have interpreted Croson and 

other U.S. Sup reme Court cases as requiring a showing of intentional or purposeful 

discrimination under compelling governmental interest. This standard was also espoused in 

Hi -Voltage II , where the court stated ò[t]he Cityõs disparity study, at best creates only an 

infe rence of discrimination against MBE/WBE subcontractors by prime contractors; it does 

not establish intentional acts by the City.ó172 

 

The standard established by the California courts appears to conflict with  the standard 

established by the Ninth Circuit. In  upholding Caltransõ DBE program in 2013, the Ninth 

Circuit in Caltrans  clearly stated that Croson does not require a showing of deliberate or 

intentional discrimination.   

 

Moreover, a rule requiring the state to show specific acts of deliberate 

discrimin ation by identified individuals would run contrary to the statement 

in Croson that statistical disparities alone could be sufficient to support race -

conscious remedial programs.  This Court has previously rejected a similar 

interpretation of Croson.  See Associated Gen. Contractors of Cal., Inc. v. Coal. 

for Econ. Equity , 950 F.2d 1401, 1416 n. 11 (9 th  Cir. 1991) (AGCC II)éWe reject 

AGCõs argument that Caltransõ program does not survive strict scrutiny 

because the disparity study does not identify individu al acts of deliberate 

discrimination. 173 

Both the California court and Ninth Circuit opinions must be viewed considering  the June 

2015 U.S. Supreme Court case, Texas Department of Housing and Community Affairs v. 

Inclusive Communities Project 174. In upholding the applicability of the disparate impact 

liability to the Fair Housing Act,  

 

In a similar vein, a disparate -impact claim that relies on a statistical disparity 

must fail if the plaintiff cannot point to a defendantõs policy or policies causing 

that disparity.   A robust causality requirement ensures that ò[r]acial 

imbalance . . . does not, without more, establish a prima facie case of disparate 

impactó and thus protects defendants from being held liable for racial 

disparities they did not  create. Wards Cove Packing Co. v. Antonio , 490 U. S. 

                                                           
172 Hi  Voltage  II  at 675. 
173 Caltrans  at 1197.  
174 No. 13-1371, 576 U. S.  (2015) 
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642, 653 (1989), superseded by statute on other grounds, 42 U. S. C. §2000e ð

2(k).175  

 

éWere standards for proceeding with disparate-impact suits not to 

incorporate at least the safeguards discussed here, then disparate -impact 

liability might displace valid governmental and private priorities, rather than 

solely òremov[ing] . . . artificial, arbitrary, and unnecessary barriers.ó Griggs , 

401 U. S., at 431. And that, in turn, would set our Nation back in its quest to 

reduce the salience of race in our social and economic  system.176 

 

C. Constitutionality of MWBE Outreach and MWBE Reporting Requirements Under 

Proposition 209 

 

1.  Outreach 

The California courts in Hi -Voltage Wire and Connerly  have established that targeted or 

focused outreach is unconstitutional, but inclusive outreach is permissible.  

 

In Hi -Voltage I , the court found that contractors were  required to give personal attention and 

consideration to MBE/WBEs that was not required to be given to non -MBE/WBE 

subcontractors.  Outreach included sending written notice to four certified MBE/WBEs for 

each trade area identified by the project; followin g up the solicitation letter by contacting the 

MBE/WBEs to ascertain their interest in participating in the project; and negotiating in good 

faith with any interested MBE/WBE and not unjustifiably rejecting any MBE/WBE bid.  

Because the prime contractor co uld not unjustifiably reject as unsatisfactory bids prepared 

by any MBE or WBE, the court stated that this requirement gave a distinct preference to 

MBE/WBEs. 177  The California Supreme Court confirmed the appeals court findings. 178 

 

Connerly  supported the opinion in Hi -Voltage I and II  and further expounded on acceptable 

outreach stating that òoutreach or recruitment efforts which are designed to broaden the pool 

of potential applicants without reliance on an impermissible race or gender clas sification are 

not constitutionally forbidden .ó179 

 

 

                                                           
175 Slip Op., at 19 -20.  
176 Slip Op., at 22.  
177 Hi -Voltage v. San Jose, 84 Cal. Rptr. 2d 885,  (Cal.Ct.App. 1999)  
178 Hi -Voltage v. San Jose, 101 Cal Rptr. 653, 671 (2000).  
179 Connerly, at 46.  
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2. Monitoring and Reporting 

In Connerly , the Court of Appeals found that monitoring and reporting on MWBE 

participation is not only constitutional, but also serves a valuable purpose.  Per the court, 

there ar e four areas where reporting may be of assistance:  

1) To indicate a need to determine whether specific discrimination is occurring;  

2) To aid the Legislature in determining whether race and gender -neutral remedies are 

needed; 

3) To aid the Legislature in determining whether a scheme that does not employ suspect 

classifications, such as an inclusive outreach scheme, is warranted; and,  

4) To indicate no further legislative action is need. 180 

 

D. Constitutionality of Non-Discrimination Programs Under Proposition 209 

In reviewing the Hi -Voltage  II  case, most of the attention is on the courtõs rulings regarding 

requirements for outreach and MBE/WBE participation and the constitutionality of such 

efforts. As discussed previously, the California S upreme Court found that inclusive outreach 

is allowable while targeted outreach is not.  However, Hi -Voltage II  also focused on 

determining if the components of San Joseõs òNondiscrimination/Nonpreferential Treatment 

Program Applicable to Construction Cont racts in excess of $50,000.00ó amounted to 

preferential treatment. The court reasoned that these requirements were in fact 

preferential. 181 Nondiscrimination programs that required focused attention on MBEs and 

WBEs are not considered race and gender -neutral  and are unconstitutional under California 

law.   

 

San Joseõs program included Documentation of Outreach or Documentation of Participation. 

Participation allowed bidders to invoke an evidentiary presumption of nondiscrimination by 

listing enough MBE/WBE pa rticipants in the bid. If the bid included the number of 

MBE/WBE subcontractors to be expected in the absence of discrimination, the City presumed 

no discrimination had occurred.  For each project, the City determined the percentage of 

MBE/WBE firms that w ould be expected, absent discrimination per several factors, including 

the number of potential subcontracting opportunities and the number of available MBE/WBE 

firms. If a bidder failed to demonstrate strict compliance with either of these two options, his  

or her bid was deemed ònonresponsiveó and was rejected.182  

 

While the court may have found San Joseõs Nondiscrimination program tantamount to a goal-

based program, it discussed the Cityõs intention for it to be a Nondiscrimination program and 

                                                           
180 Id . at 63.  
181 Hi -Voltage II  at 674. 

182 Id. at 657.  
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the impermiss ible requirements of these types of programs under Proposition 209. The court 

observed the following finding the Nondiscrimination program to be in violation of Article I, 

§ 31: 

1) The Cityõs Program essentially places on a contractor the burden of 

disproving a negative. Without any prima facie proof of past 

misconduct, a contractor must establish its responsibility as a bidder by 

showing it does not discriminate on an impermissib le basis in its 

subcontracting.  As with any requirement that ut ilizes preferences, this 

completely inverts the normal procedures for making discrimination 

claims. 183 

 

2) Furthermore, a contractor may show nondiscrimination only in a 

manner designated by the City, either per a fixed participation goal or 

by prescribed outre ach to MBEs and WBEs.  In other words, it can only 

prove it does not discriminate against minorities and women by 

discriminating or granting preferences in their favor. 184 

In  1997, BART adopted its Non -Discrimination Program for Subcontracting on Non -

Federal ly Funded contracts (ND Program). Under the terms of the program, the purpose is 

to ensure that contractors do not discriminate or give a preference in award of subcontracts 

based on race, national origin, color, ethnicity or gender.  

 

The Program does not  require a bidder to subcontract any portion of the work. If bidder does 

not subcontract any of the work, the Program does not apply. Further, the Program does not 

utilize subcontracting percentage goals nor require a bidder to make good faith efforts to 

utilize minority (MBE) and women (WBE) subcontractors.  

 

However, if the bidder does not subcontract a portion of the work, a determination is first 

made whether the bidder has listed subcontracts in dollar amounts that reflect the 

availability of percentage s of MBEs and WBEs in the pool of all subcontractors available to 

perform the subcontract work. The availability percentages for MBEs and WBEs are not 

subcontracting goals. They are, instead, what MBE and WBE participation would be expected 

in the absence of discrimination. If the bidder meets availability percentages, the bidder is 

presumed not to have discriminated and is eligible for award of the contract.  

 

If the bidder does not meet the availability percentages, the bidder must supply 

documentation per tinent to determining if the bidder discriminated. If the documentation 

                                                           
183 Hi -Voltage  at 672. 
184 Id . 
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shows no evidence of discrimination, the bidder is recommended for award of the contract. If 

the documentation shows discrimination, a hearing is set before a hearing officer and the 

District has the burden to prove that the bidder discriminated. A bidder is non -responsive 

only if a finding is made after the hearing that the bidder has discriminated in the award of 

subcontracts. A bidder cannot be found non -responsive simply because it did not select 

subcontractors in a manner which reflects MBE and WBE availability if  it has not 

discriminated.  

 

Although the Non-Discrimination  Program adopted by the City of San Jose was struck down 

as violating proposition 209 in the High -Voltage case, BARTõs ND Program is 

distinguishable. Under BARTõs ND Program, failure to meet the availability percentages (1) 

triggers only an obligation to provide information, (2) does not result in an obligation to make 

good faith efforts to attract MBEs or WBEs and ( 3) cannot provide a basis for finding a bidder 

non-responsive. 
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2.3  FACTUAL PREDI CATE STANDARDS (CONDUCTING THE DISPARITY 

STUDY)  

The factual predicate is utilized to determine whether a compelling governmental interest 

exists to support the utilization of race and gender -conscious remedies.  The disparity study 

is utilized to develop the factual predicate.  Below is a discussion of the courtsõ review of the 

sufficiency of several components of the disparity study in establishing a factual predicate.  

 

2.3.1  RELEVANT MARKET VS. JURISDICTIONAL REACH  

 

Relevant market establishes geographical limits to the calculation of M/W/DBE availability 

and utilization. Most courts and disparity study consultants characterize the relevant market 

as the geographical area encompassing most of a public entityõs commercial activity. Relevant 

market can be different from jurisdictional reach, which defines the reach of the race and 

gender-conscious program implemented .  Relevant market has not been litigated much.   

 

In Croson, the Supreme Court did not provide specific g uidance on the estimation of relevant 

market for the purposes of conducting a factual predicate study.  While  Croson did not 

provide particularized guidance on the estimation of the relevant market, the Croson Court 

did require that an MWBE program cover o nly those groups that have been affected by 

discrimination within the public entityõs jurisdiction.185 This position was also taken by both 

the Ninth and Tenth Circuits.  In Concrete Works I,  the consultant found that over 80 percent 

of Denverõs construction and design contracts were awarded to vendors in the Denver MSA. 186  

The district court found the Denver MSA to be relevant to determining the jurisdiction of 

Denverõs contract awards. The district court cited the Ninth Circuit opinion in Coral 

Construction v. Kings County:  

 

Concrete Works also overlooks the fact that the Court of Appeals found even 

the ultimately rejected Pierce County evidence to be probative, even though it 

was from a separate jurisdiction, because:  

 

òIt is, however, immediately adjacent to King County and is part of the same 

metropolitan area. Likewise, the world of contracting does not conform itself 

neatly to jurisdictional boundaries. In this regard, contracting differs markedly 

from a school system, which conducts its business in relative isolation from 

other school systems. Id.ó 

 

                                                           
185 Richmond v. Croson , at 725.  
186 823 F.Supp. 821, 836 (1993).  
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We conclude that Denver is not acting outside its jurisdiction, but is applying 

a policy to those contractors who have been found to choose to enter Denver's 

boundaries t o seek work and win Denver's tax dollars. 187 

 

2.3.2  AVAILABILITY  

 

Availability calculations determine the number of firms who are ready, willing and able to 

do business with a public entity.  Disparity ratios are determined  by comparing availability 

to actu al utilization.  Availability measures are the most questioned and litigated portions of 

a disparity study, given the challenges in developing an accurate head count of firms in the 

marketplace, accounting for issues of capacity, qualification, willingness , and ability .  As 

such, this section explores the evolution of judicial opinions on availability. As BART reviews 

the availability methodology for federally funded contracts, it is important to note that under 

the US DOT Goal Setting methodology, there ar e 5 Acceptable Methods of Establishing 

Relative Availability in calculating Step 1:  

1) Bidders list  

2) Census data and DBE directory  

3) Disparity Study  

4) Goal of Another DOT Recipient, if same or substantial similar market  

5) Alternate method  

Regardless of the relative availability methodology used, the formula to be used in calculating 

actual relative availability is the number of DBEs ready, willing, and able to bid for the types 

of work BART will fund in the upcoming year, divided by the num ber of all firms (DBEs and 

non-DBEs) ready, willing, and able to bid for the types of work BART will fund that year. 188  

 

Under Step 2, BART may also òadjust this base figure  upward or downward to reflect the 

proven capacity of DBEs to perform work (as measured by  the volume of work allocated to 

DBEs in recent years) and evidence of discrimination against  DBEs  obtained  from  statistical  

disparity  studies.ó189   

 

                                                           
187 Id.  The district court also sited AGC v. City of San Francisco .  See Associated General Contractors of 
California v. City and County of San Francisco,  813 F.2d 922, 934 (9th Cir.1987) ( "AGCC I" ) (noting that any 

plan that extends race -conscious remedies beyond territorial boundaries must be based on very specific findings 

that actions the city has taken in the past have visited racial discrimination on such individuals).  
188 http://www.transportation.gov/osdbu/disadvantaged -business-enterprise/tips -goal-setting -disadvantaged -

business-enterprise.  
189 Western States Paving , at 989.  

http://www.leagle.com/cite/813%20F.2d%20922
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We note that the judiciaryõs view of availability within a jurisdiction is heavily influenced by 

the disparity  methodology utilized to justify the DBE or MWBE program under review.  In 

many cases, the judge determines the validity of a particular methodology without declaring 

it as the only acceptable availability methodology.  

 

The Croson decision did not turn on the evaluation of data in a disparity study.  

Consequently, Croson did not provide a detailed discussion of permissible data sources.  

Instead, the Court admonished local agencies to compare contract awards to MWBEs to the 

number of òavailableó minority firms seeking public sector work, and not to the minority 

population .  The source of this availability data was never addressed. Early case law following 

Croson did not cover the issue of competing measures of MWBE availability.  Several cases  

did not cite the sources of availability data. 190 

 

In the mid -1990s, cases applying Croson began to address the use of Census data as a 

measure of MWBE availability. The basic criticism the courts had of Census data is that 

Survey of Minority -owned Business Enterprises (SMOBE) and Survey of Women -owned 

Business Enterprises (SWOB) data did not indicate which firms were seeking public sector 

work. 191 For example, in Engineering Contractors Association of South Florida v. 

Metropolitan Dade County ,192 the district c ourt stated:  

 

òThe census [SMOBE] data used in both [disparity] studies simply represent 

individuals or firms located in Dade County, which list themselves as being in 

the business of construction.  The census data do not identify whether these 

entities ha ve ever done work specifically for the county, or to what degree their 

reported sales or income stems from private sources versus public sources, 

much less whether the earnings are primarily the result of work done for Dade 

County versus Broward County, Pa lm Beach County or some other Florida 

locale, or even sites outside of Florida. This lack of specificity makes it difficult, 

if not impossible, to draw accurate conclusions concerning whether Dade 

County is itself a participant in gender, racial or ethnic discrimination to the 

extent that it justified its use of race, ethnicity, and gender -conscious 

remedies.ó193 

 

The Census Bureauõs Public Use Micro Sample (PUMS) data has been criticized for similar 

reasons.  One of Miamiõs disparity studies used PUMS data to study business formation 

amongst minorities.  The district court concluded that, because PUMS did not look at public 

                                                           
190See, e.g., Cone Corp. v. Hillsborough , 908 F.2d 908 (11th Cir. 1990).  
191 Census no longer produces these sources of data.  
192943 F.Supp. 1546 (1996).  
193Id . at 1572-1573. 
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sector contracting, the PUMS òis not the type of particularized evidence that is required to 

provide a strong basis in evidence for the Countyõs race- and ethnicity -conscious contract 

award process, which is aimed at MWBEs which are already in business and qualified to 

perform work.ó194  

 

The District Court for the Southern District of Ohio had similar criticisms of the use of 

Census data.  The court stated, òIt is apparent, however, that not all construction firms in 

the Columbus MSA are qualified, willing and able to bid on City construction contracts.ó195   

The court went on to state that òcensus data probably overstate the proportions of available 

[MWBEs] . . .ó196  Nevertheless, the court still preferred Census data to study disparity among 

subcontractors.  The court concluded that, ò[w]hile the Census total industry data have 

limitations, it appears to be the best data considered by [the dis parity study consultant] for 

use in determining availability of MWBEs as subcontractors.ó197  In fact, the Ohio district 

court rejected the use of the bidder registration file list because it was not consistent with 

the SMOBE data.  

 

The District Court for th e Eastern District of Pennsylvania in Philadelphia also had similar 

criticisms of SMOBE and SWOB data.  In its review of the evidence of disparity presented, 

the court, stated:  

 

[The evidence of disparity] never measured the number of contractors actually 

engaged by the City to perform particular services . . . Without measuring the 

number of contractors actually engaged by the City to perform particular 

services, it is impossible  to determine whether Black firms were excluded from 

performing these services.  In addition, it is impossible to determine whether 

Black companies even existed to perform these services required by the City.  

Without examining this information, it is impo ssible to draw any conclusions 

about discrimination in City public works contracting.  In sum, the court finds 

that [the disparity study consultant] failed to measure the òrelevant statistical 

pooló necessary to perform an accurate disparity study in accordance with the 

standards set forth in Croson.198 

 

Upon review of the lower court decision, the Third Circuit Court of Appeals was more lenient 

on the use of SMOBE and SWOB data.  The court rejected the argument that census data 

did not measure those willing to undertake public sector contracting.  The court stated, òIn 

                                                           
194Id . at 1574.  
195AGC v. City of Columbus , 1996 U.S.Dist. Lexis 12519 (SD Ohio 1996), at 22. This case was overturned on 

jurisdictional grounds.  
196Id . at 22.  
197Id . at 26.  
198Contractors Assn. of Eastern Pennsylvania v. City of Philadelphia , 1995 WL 11900 (ED Pa 1995), at 13.  
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the absence of some reason to believe otherwise, one can normally assume that participants 

in a market with the ability to undertake gainful work will be ôwillingõ to undertake it.ó199  

The court  went so far as to state òthe census data offer a reasonable approximation of the 

total number of firms that might vie for City contracts.ó200  The court further suggested that 

census data might understate  MBE availability, because òpast discrimination in a 

marketplace may provide reason to believe the minorities who would otherwise be willing are 

discouraged from trying to secure this work.ó201   

 

The general criticism of SMOBE and SWOB data is the lack of detail and specificity in  

qualifications.  For example , in criticizing the disparity study in Miami, the District Court 

for the Southern District of Florida stated ò[t]he major drawback of this analysis [disparity 

ratios] is that the SMOBE data relied upon do not include information such as firm size, 

number of employees, etc., thus the Brimmer Study does not contain regression analyses to 

control for neutral variables that could account for these disparities.ó202  The district court 

did not suggest an alternative data source to provide the specificity it was se eking.  This 

omission was not unusual because courts generally did not provide guidance in determining 

valid or invalid sources of MWBE availability data.  

 

Similarly, geographical mismatching of the data sets raised concern for some courts about 

the use of SMOBE data.  The district court in Ohio, for example, criticized mixing SMOBE 

data with County Business Patterns  because of the different geographical scopes, 203 ignoring 

the fact that one is a measure of firms and the other is a measure of establishments. 204    

 

Other courts have not been concerned with the absence of such detail in Census data.  For 

example, the Third Circuit Court also was not concerned by the lack of qualification data in 

the SMOBE data set.  The court noted that ò[t]he issue of qualifications can be approached 

at different levels of specificity, however, and some consideration of the practicality of various 

approaches is required.  An analysis is not devoid of probative value simply because it may 

theoretically be possible to adopt a more refined approach.ó205  The court accepted the mixture 

of census data with city purchasing data, although they differed in geographical scope. 

Similarly, a federal court of appeals sitting in Denver stated, ò[w]e agree with other circuits 

which have interpret ed [that] Croson implied to permit a municipality to rely, as does 

Denver, on general data reflecting the number of MBEs and WBEs in the marketplace to 

defeat the challengerõs Summary Judgment motion or request for a preliminary 

                                                           
199Contractors Assn. of Eastern Pe nnsylvania v. City of Philadelphia , No. 89-cv-02737 (3d Cir 1996), at 36.  
200Id . at 39.  
201Id .  at 36.  
202Engineering Contractors Association of South Florida v. Metropolitan Dade County , supra n. 5, at 31.  
203AGC v. City of Columbus , supra n. 8, at 18, vacated on jurisdictional grounds.  
204 An enterprise (firm) may have several establishments at various locations.  
205Contractors Assn. of Eastern Pennsylvania v. City of Philadelphia , supra n. 12, at 36.  
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injunction.ó206 

 

The principa l alternative to using Census data to measure MWBE availability in Croson 

factual predicate studies is using lists of marketplace participants, primarily, vendor, 

bidders, pre -qualification and certification lists.  The Ready, Willing and Able  (RWA) 

approach is a list -based approach to the estimation of MWBE availability.  In the late 1990s, 

partly in response to the Engineering v. Dade County  case, list -based approaches were 

utilized. 207  As such, courts began to focus on these types of availability analysis . 

 

In 2005, in Northern Contracting, Inc. v. Illinois Department of Transportation 208, the district 

court found that a valid statistical methodology was presented to justify that the DBE 

program was narrowly tailored. This methodology included six steps: (1)  identified the 

geographic market for contracting as the State of Illinois; (2) identified the product markets 

(i.e. highways, transportation, engineering, housing, etc.); (3) identified all available 

contractors in each product market regardless of race, using Dun & Bradstreet; (4) identified 

the number of DBE contractors in each product market and broke the numbers down by 

geographical location; (5) corrected errors by updating the qualified DBE firm list to 

eliminate firms that are no longer qualified; a nd (6) correct errors by accounting for DBE 

firms that were not listed on the qualified directory. 209   

 

The availability analysis in Northern Contracting  represented what is commonly called 

òcustom censusó availability.  A similarly methodology was employed in the Caltransõ 

disparity study.  In Caltrans , the Ninth Circuit citing Northern Contracting , held that federal 

guidelines state the availability anal ysis should not separate contracts by construction and 

engineering and by prime and subcontractor because there was already substantial 

overlapping in these areas. 210  Furthermore, the court found that the consultant had adjusted 

availability for the capacit y of firms to do the work. 211   

 

Conversely, the court in Rothe Development Co. v. U.S. Department of Defense  found that 

the appropriate measure of availability is to determine those firms òready, willing, and ableó 

to do business with the government. The co urt found the following sources as tending to 

establish a businessõ qualificationsñawardees, bidders, and certification lists. The reliance 

on lists compiled by local business associations, by community outreach, from vendor lists 

and from self -affirmation  of qualification and ability is more questionable. 212   

                                                           
206Concrete Works v. City and County of Denver (Concrete Works II) , 36 F.3d  1513, 1529 (10th Cir. 1994).  
207 D.J. Miller & Associates, Inc. (now Miller 3 Consulting, Inc.) used a Ready, Willing and Able list -based 

approach from its inception in 1988.)  
208 473 F.3d 715 (7 th  Cir. 2007)  
209 Id . at 719.  
210 See also Mountain West Hol ding v. State of Montana  and Geyer Signal, Inc. v. MnDOT . 
211 Caltrans  at 1199.  
212 Rothe Development Corp v. U.S. Department of Defense,  545 F.3d 1023, 1042 (2008)  
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In H.B. Rowe Co. v. Tippett 213, the 4 th  Circuit found acceptable an availability analysis that 

depended on the following variables:  òa vendor list comprising (1) subcontractors approved 

by the Departme nt  to perform subcontract work on state -funded projects, (2)  sub-contractors 

that performed such work during the study  period, and  (3) contractors  qualified  to perform  

prime  construction work on state -funded contracts. ó214 The court agreed with the 

consultantõs explanation why prime and subcontractors were not separated. 

 

2.3.3  UTILIZATION  

 

Utilization analysis measures the actual dollars awarded and paid to firms doing business 

with the public entity, by race and gender.  The utilization analysis is rather straight -

forward, thus there is limited discussion in case law on standards for utiliz ation. The Croson 

decision specifically mentions the number of firms òqualified, willing and able to perform . . . 

and the number of such contractors actually engagedó.  

 

In Concrete Works III , the court stated that the presentation of both goal and non -goal 

contracts provided a clearer picture of MBE participation. In fact, the court found that ònon-

goal projects were a better indicator of discrimination in City contracting.ó215   

Illinois Department of Transportation (IDOT), in Northern Contracting, tried to test for the 

impact of race -conscious programs on DBE participation with its Zero -Goal Program.  This 

program dropped the DBE goal from select construction contracts to see if there would be a 

decrease in the number of DBE participants compared to those projects with a DBE goal. 

However, the court found the experiment flawed because the State did not provide the 

number of DBEs that bid  on these projects or the dates during which  these experiments took 

place.  As such, the court was unable to conclude that the drop-in  DBE participation was due 

to the lack of an affirmative action program. 216 

In Caltrans , the Ninth Circuit noted that the disparity consultant utilized state -funded 

contracts, which did not have goals, to determine if the affirmative action program for 

federally -funded contracts skewed the data.  The court further found that the consultant 

appropriately accounted for women, by combining minority women with the requisite 

minority group, thus the women category only included white women. 217 

 

 

                                                           
213 615 F.3d 233 (2010). 
214 Id . at 245.  
215 Concrete Works III  at 988.  
216 Northern Contracting  at 719. 
217 Caltrans  at 1198.  
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2.3.4  DISPARITY RATIOS  

 

The most important part of the statistical analysis is the disparity ratio, which is a 

comparison of availability to utilization.  An inference of discrimination can be drawn from 

statistically significant disparity. The courts agree on the calculation of disparity and 

statistical significance, as discussed below.  

 

In Adarand VII , the Tenth Circuit noted that òthe disparity between minority DBE 

availability and market utilization in the subcontracting industry raises an inference that 

the various discrimina tory factors the government cites have created that disparityé Of 

course, it would be "sheer speculation" to even attempt to attach a particular figure to the 

hypothetical number of minority enterprises that would exist without discriminatory barriers 

to minority DBE formation. Croson, 488 U.S. at 499. However, the existence of evidence 

indicating that the number of minority DBEs would be significantly (but unquantifiable) 

higher, but for such barriers is nevertheless relevant to the assessment of whether a  disparity 

is sufficiently significant to give rise to an inference of discriminatory exclusion.ó218  

 

In Rowe, the court there noted that several courts have followed a similar methodology:  

 

After  Croson, a number  of our  sister  circuits  have recognized the utility of 

the disparity index in determining  statistical disparities in the utilization of 

minority - and women- owned businesses. See, e.g., Rothe II , 545 F.3d at  

1037-38; Concrete Works , 321 F.3d at 962 -63; W.H. Scott , 199 F.3d at 218; 

Engõg Contractors, 122 F.3d at 914; Contractors Assõn I, 6 F.3d at  1005; 

Associated Gen. Contractors  of Cal.,  Inc.  v. Coal. for  Econ. Equity , 950 F.2d 

1401, 1413-14 (9th  Cir. 1991). Generally, courts consider a disparity index 

lower  than 80  as an indication  of discrimination.  See Rothe II , 545 F.3d at  

1041;  Engõg  Contractors,  122  F.3d  at  914;  see  also 29 C.F.R. § 1607.4(D) 

(2010) (directing federal agencies  to regard a "selection rate" of lower than 80 

percent as evidence of disparate impact employment discrimination). 219 

 

Further, the court found that the application of t -test 220 was appropriate, as standard 

deviation test allows a determination of whether any disparity found is merely due to chance 

or due to some other reason.  The court supported its argument by citing a mid -90s case, 

Engineering Contractors , 122 F.3d at 914. 221 

 

                                                           
218 Adarand v. Slater, 228 F.3d 1147 (10th Cir. 2000).  
219 Id . at 244.  
220 T-test determines statistical significance of any disparity found. The t -test assesses whether two groups are 

statistical different from each other.  
221 Id.  
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In finding the disparity study sufficient in Caltrans , the court noted that disparities were 

assessed across a variety of contracts by funding source (state or federal), type of contract 

(prime or subcontract) and type of project (engineering or constructi on). 

 

2.3.5  CAPACITY AND REGRESSION  

 

Parties seeking to explain what the U.S. Supreme Court meant in Croson usually raise the 

capacity issue of qualified minorities.  The Capacity and Regression analysis seeks to 

determine the factors, including size, race and gender among others, that are contributing to 

any disparity found as a result of comparing availabilit y and utilization.  

 

In Concrete Works I , the district court reviewed the challenged availability/utilization 

analysis submitted by the City and County of Denver.  The Concrete Works Company 

challenged the use of availability measures and suggested that the  appropriate standard was 

capacity.  The court provided a lengthy discussion of the capacity arguments:  

 

Capacity, as Concrete Worksõ expert economist points out, is ideally measured 

by the total amount of business that could be handled by MBEs.  There are  

typically three measures used to predict the amount of business that W/MBEs 

can handle: the number of W/MBE companies relative to the total number in 

the industry (also known as ôavailabilityõ), W/MBE revenue as a percent of 

industry revenue, and the numb er of W/MBE employees as a percent of the 

industry total . . . [A]s evidenced both by Concrete Worksõ failure to suggest an 

alternative way to measure capacity and the admission of its expert that 

availability is more often used in actual practice, the abi lity of a firm to handle 

any given amount of business is exceedingly difficult to define and even more 

difficult to quantify.  Capacity is a function of many subjective, variable factors.  

Second, while one might assume size reflects capacity, it does not follow that 

smaller firms have less capacity; most firms have the ability and desire to 

expand to meet demand.  A firmõs ability to break up a contract and subcontract 

its parts make capacity virtually meaningless . . . Finally, Concrete Works can 

cite no authority for its assertion that its amorphous, ambiguous conception of 

capacity is required.  No court to date has required a comparison of a firmõs 

ôability to handle work.õ222 

In Concrete Works III , the Tenth Circuit reviewed those variables that CWC alle ged the 

disparity studies had not controlled for and made the following findings:  

 

                                                           
222Concrete Works  I  at 838-39. 
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a. Size and experience: CWC did not conduct its own disparity study that controlled for 

firm size and experience. òDenver is permitted to make assumptions about capacity 

and qualification of M/WBEs to perform construction services, if it can support those 

assumptions. The assumptions made in this case are consistent with the evidence 

presented at trial, and support the Cityõs position that 1) a firmõs size does not affect 

its qualifications, willingness, or ability to perform construction services and 2) that 

the smaller size and lesser experience of M/WBEs are, themselves, the result of 

industry discrimination.ó223 

 

b. Specialization : CWC offered no support for its view that M/WBEs  are clustered in 

certain construction specialties and did not demonstrate that disparities are 

eliminated when there is control for firm specialization. On the other hand, the 

disparity study consultant controlled for SIC code subspecialty and still showe d 

disparities. 224 

 

c. Bidding : Disparity studies must make the same assumptions about availability for all  

firms. It is unnecessary to consider only those firms bidding  on Denverõs projects 

because it does not indicate qualification .225 

The Ninth Circuit has also  discussed the issue of capacity. In Western States, the Court found 

Washington DOTõs capacity analysis to be flawed because: 

¶ It considered contracts that had affirmative action components and thus, did not 

reflect òthe performance capacity of DBEs in a race-neutral market;  

¶ While Washington DOT could only rely  on a comparison of the proportion of State 

DBE firms/percentage of awards to DBEs on race -neutral contracts, this 

òoversimplified statistical evidence is entitled to little weight, however, because it does 

not account for factors that may affect the relat ive capacity of DBEs to undertake 

contracting work.ó 

¶ The Stateõs analysis does not control for any capacity factors, such as size and 

experience.226 

The court noted that under 49 CFR Part 26, the US DOT has established that availability 

can be adjusted upwar d or downward, based on the capacity of DBEs to perform work, as 

measured by the volume of work allocated to DBEs in recent years. While it disagreed with 

                                                           
223 Concrete Works III  at 982.  
224 Id.  at 983.  
225 Id.   
226 Western States  at 1000. 
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the way Washington DOT relied on capacity information to defend its DBE program, the 

court did find t hat Washington DOT had closely tracked US DOT regulations. 227   

The Ninth Circuit contrasted the analysis performed by the Washington DOT and that 

performed by Caltrans.  In Caltrans, the Court found the statistical analysis valid, as 

Caltrans had adjusted a vailability for capacity and controlled for previously administered 

affirmative action programs.   

In Engineering Contractors , the Eleventh Circuit found acceptable as a valid explanation for 

disparities found, Census data showing that, on average, that no n-MBE/WBE firms were 

larger than MBE/WBE firms.   It found unreliable the data submitted by the County to explain 

disparities found .  The County presented an analysis of a sample of 568 firms out of 10,462 

that had filed a certificate of competency with Dad e County as of January 1995.  The Countyõs 

expert collected data on these firms related to race, ethnicity, gender, as well as total sales 

and receipts and sought to determine whether there was a meaningful relationship between 

the two pools of data.  The expert conducted a regression analysis, using number of employees 

as a proxy for size.   

The Eleventh Circuit found that that the statistical pool of firms relied upon by the County 

was significantly larger than the actual number of firms willing, able and  qualified to do the 

work, particularly given that these firms represented those firms simply licensed as 

construction contractors. 228  Further, the court held that, after controlling for firm size, 

neither BBE nor WBE data revealed statistically significant  disparities and that the district 

court was not required to assign any disparities controlling weight. 229   

In Rothe, the court found the most reliable way for accounting for firm size, without changing 

the disparity -ratio methodologies, was to employ òregression analysis to determine whether 

there was a statistically significant correlation between the size of a firm and the share of 

contract dollars awarded to it.ó230 

In Rowe, the court also found the Stateõs regression analysis useful.  In that study, the State 

studied the impact of certain business characteristics on a firmõs gross revenues.  These 

characteristics included company age, number of full -time employees, ownerõs years of 

experience, level of education, race, ethnicity and gender.  The State sup ported the capacity 

analysis by reviewing the participation of minorities at different contract thresholds. 231 

                                                           
227 Id.  at 989.  
228 Engineering Contractors  at 921.  
229 Id . 
230 Rothe at 1045.  
231Rowe at 247. 



Chapter II  

Legal Analysis  
 

San Francisco Bay Area Rapid Transit District 

Disparity Study  

Final Report 

January 12, 2017 

Page 2-56  

 

 
MILLER³ CONSULTING, INC.  

 

2.3.6  ANECDOTAL  

 

Croson indicated that some measure of anecdotal evidence could be supportive in a 

determination of discrimination.  However, it d id not provide a clear picture on the type and 

quantum of anecdotal evidence required.  Many lower courts have reviewed and assessed the 

quality and quantity of anecdotal evidence submitted.  In Concrete Works I , the District 

Court accepted the testimony o f 21 people at a public hearing and the interview results of 38 

MWBEs as enough anecdotal evidence for Croson purposes.232  

  

In Caltrans , the consultant included 12 public hearings, received letters from business 

owners and trade associations and interviewe d 79 owners/managers of transportation firms.  

The Ninth Circuit found that òthe statistical evidence from the disparity study is bolstered 

by anecdotal evidence supporting an inference of discrimination.ó233 

 

Rothe criticized the disparity analysis because it did not include direct testimony from MBEs 

regarding their experience with the U.S. Department of Defense (DOD) or its prime 

contractors. 234  The court sought anecdotal testimony that demonstrated some link betwe en 

the DODõs spending practices and discrimination. 

 

Opponents have long argued that anecdotal testimony should be verified.  However, more 

and more circuits are concluding as Concrete Works  did:  

 

òAnecdotal evidence is nothing more than a witnessõ narrative of an incident 

told from the witnessõ perspective and including the witnessõ perceptions. In 

this case, the anecdotal evidence was not subject to rigorous cross -

examinationéDenver was not required to present corroborating evidence and 

CWC was fre e to present its own witnesses to either refute the incidents 

described by Denverõs witnesses or to relate their own perceptions on 

discrimination in the Denver construction industry.ó235   

 

In Caltrans , the Ninth Circuit made it clear that anecdotal testimo ny did not need to be 

verified, particularly considering  case law in the Fourth and Tenth Circuits. Additionally, 

the court rejected the AGCõs argument that that Caltrans needed to show that every 

                                                           
232 Concrete Works I at 833-834. 
233 Caltrans  at 1192.  
234 Rothe at 1048.  
235 Concrete Works III  at 898. See also Rowe at 249, Caltrans  at 1197.  
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minority -owned business is discriminated against; ò[I]t is enough that the anecdotal evidence 

supports Caltransõ statistical data showing a pervasive pattern of discrimination.ó236  

 

In Engineering Contractors , the Eleventh Circuit considered the sufficiency of the anecdotal 

evidence submitted, which consisted of in terviews with two county employees responsible for 

the MWBE program, 23 MWBE prime and subcontractors and a survey of black owned 

construction firms. While the Court found òthe picture painted by the anecdotal evidence is 

not a good one,ó the anecdotal evidence could not overcome the deficiencies of the statistical 

analysis and cannot alone support findings of discrimination sufficient to support the 

implementation of race and gender -conscious programs.  òWhile such evidence can doubtless 

show the perceptio n and, on occasion, the existence of discrimination, it needs statistical 

underpinnings or comparable proof to show that substantial amounts of business were 

actually lost to minority or female contractors as the result of the discrimination.ó237 

 

The Distri ct Court for the Northern District of Georgia, in Webster v. Fulton County 238, 

examined anecdotal evidence presented by Fulton County.  In that case, consultants for 

Fulton County conducted 76 one -on-one interviews, public hearings and a random survey of 

183 MWBEs.  Like Engineering Contractors , the District Court found that while the 

anecdotal evidence òreflects the honest and concerned beliefs of many in the Atlanta and 

Fulton County area that they have been or are the victims of discriminatory practices,ó 

anecdotal evidence was òinsufficient to offset the weaknesses of Fulton County's statistical 

evidence.ó Furthermore, much of the anecdotes referred to the firmsõ experiences in the 

private sector, and not with Fulton County.  

 

2.3.7  PRIVATE SECTOR ANALYSIS  

 

The Private Sector Analysis seeks to determine whether there is discriminatory practices or 

disparity in the private marketplace and whether the public entity is a passive participant 

in any discrimination found.  Croson speaks to the importance of the effects of private sector 

disparities for justifying MWBE programs.  In Croson, the Court suggested several ways that 

a public entity might be involved in private sector discrimination:  

1. Discrimination in subcontracting oppo rtunities : òIf the City of Richmond had evidence 

before it that non -minority contractors were systematically excluding minority 

business from subcontracting opportunities, it could take action to end the 

discriminatory exclusion.  239 

                                                           
236 Caltrans  at 1192.  
237 Engineering Contractors , at. 925.  
238 51 F.Supp.2d 1354 (1999).  
239Croson at 729.  
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2. Discrimination in the c onstruction industry : ò[I]f the city could show that it had 

essentially become a passive participant in a system of racial exclusion practiced by 

elements of the local construction industry, we think it clear that the city could take 

affirmative steps to d ismantle such a system.ó 240 

 

3. Discrimination in professional trade organizations : òIn such a case, the city would 

have a compelling interest in preventing tax dollars from assisting those 

organizations in maintaining a racially segregated construction market .ó241 

4. Discrimination in the provision of credit or bonding by local suppliers and banks : ò[a]ct 

to prohibit discrimination in the provision of credit or bonding by local suppliers and 

banks. Business as usual should not mean business pursuant to the unthinking 

exclusion of certain members of our society from its rewards.ó242   

Croson also implied that evidence in employment discrimination or discrimination in 

subcontracting would also strengthen the argument for an MBE program:  [òThe city points 

to no evidence that its prime contractors have been violating the [city race discrimination] 

ordinance in either their employment or subcontracting practices.ó243   

 

Webster v. Fulton County 244 suggests, however, that a nexus must exist between private 

sector discrimination and the public agency. The Eleventh Circuit rejected the consultantõs 

definition of passive participant as a public entity operating in a marketplace where there is 

discrimin ation.  Per the court, ò[I]t does not show that the County's spending practices are 

exacerbating identified discrimination in the private sector. The County may rely upon a 

showing of discrimination in the private sector if it provides a linkage between pr ivate sector 

discrimination and the County's contracting policies. Concrete Works,  36 F.3d at 1529. No 

such linkage is provided by the data in the Brimmer -Marshall Study.ó245  

In Concrete Works III , the Tenth  Circuit found that Denver could meet its burden b y showing 

marketplace or private sector discrimination and linking its spending practices to the private 

discrimination. This could be done through:  

 

1) Anecdotal evidence of City contractors subject to Denverõs goals who are not using 

M/WBEs on private secto r contracts;  

                                                           
240 Id.  at 720.  
241 Id. , at 726.  
242 Id.  at 729. 
243 Id.  at 726, n.3.  
244 51 F.Supp.2d 1354 (1999) United States District Court, N.D. Georgia, Atlanta Division.  
245 Id . at 1370.  
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2) Evidence of discriminatory barriers to business formation by M/WBEs and fair 

competition; and,  

 

3) Evidence of lending discrimination. 246 

In Rowe, the Fourth Circuit found that the State failed to establish any correlation between 

public road cons truction subcontracting and private general construction subcontracting, 

thereby severely limiting the private dataõs probative value.247 

 

Standards for demonstrating private sector discrimination must be viewed considering  the 

U.S Supreme Courtõs ruling in Texas Department of Housing and Community Affairs v. 

Inclusive Communities Project 248.  The U.S. Supreme Court indicated that private developers 

should be given òleeway to state and explain the valid interest served by their policiesó and 

that disparate impa ct liability must be sure not to òdisplace valid governmental and private 

priorities, rather than solely òremov[ing] . . . artificial, arbitrary, and unnecessary 

barriers.ó249  

 

2.3.8  RACE NEUTRAL  

As part of narrow tailoring, public entities are required to consider the efficacy of race neutral 

measures in addressing any disparity or discrimination.  The race neutral analysis seeks to 

determine the ability of existing race neutral efforts in eliminating disparity in the 

marketplace.   

Lower courts have considered what constitutes adequate consideration of race -neutral 

measures.  For example, in Coral Construction  v. King County , the Ninth Circuit considered 

race-neutral measures, but found them not to be feasible.  The Court stated that , òAssociated 

General Contractors  requires only that a state exhaust race -neutral measures that the state 

is authorized to enact, and that it have a reasonable possibility of being effective.  Here, the 

record reveals that Kingõs County considered alternatives, but determined that they were not 

available as a matter of lawéKingõs County cannot be required to engage in conduct that 

may be illegal; nor can it be compelled to expend U.S. precious tax dollars on projects where 

potential for success is marginal at best.ó250 

 

In Concrete Works I,  the City had already enacted several race -neutral measures, including 

                                                           
246 Concrete Works III at 976-978. 
247 Rowe at 257.  
248 No. 13-1371, 576 U. S.  (2015) 
249 Inclusive Communities Project , slip op., at 22.  
250Coral Construction v. King County , 941 F. 2d 910, 923 (1991). 
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breaking down projects to facilitate small business participation; outreach; a prompt 

payment ordinance; good faith measures; seminars on procurement pro cedures; and bond 

guarantee, contractor mentor and pre -apprenticeship programs. Certain race -neutral 

measures could not be implemented because of requirements for state bonds, lowest bidder 

and prevailing wages.  The court noted, however, òStrict scrutiny requires only good faith, 

not exhaustion of all alternatives.ó251 

 

In Coalition for Economic Equity , the Ninth Circuit found that race -neutral alternatives had 

been sufficiently considered, since San Francisco passed and enforced an ordinance 

prohibiting City contractors from discriminating against their employees.  It noted that, in 

Hillsborough County , the MBE law was adopted when the MBE program failed to remedy 

the discrimination and the law included òall of the race-neutral measures suggested in 

Croson.ó252 In summary, the case law suggests:  

 

1) If race -neutral programs and legislation were in place pri or to the establishment of a 

race-conscious program, and yet MWBE participation in public procurement remains 

low relative to availability, then an inference is created that race -neutral programs 

were inadequate to relieve the impact of past discrimination .   

 

2) All race -neutral programs do not have to be considered.   

 

3) Low participation by MWBEs in race -neutral programs is evidence that the race -

neutral programs do not provide an adequate remedy for past discrimination.   

 

These standards have been buttresse d in cases, such as Western States v.  Washington State 

Department of Transportation , Concrete Works of Colorado v. City and County of Denver, 

and AGC v. Caltrans . 

 

Important in California, the Ninth Circuit in Caltrans , for the purposes of narrowly tailori ng, 

only requires òserious, good faith consideration of workable race -neutral alternatives[.]ó 

Grutter v.   Bollinger , 539 U.S. 306, 339 (2003). The court found that Caltrans program  has 

considered an increasing  number  of race-neutral  alternatives,  starting at 45 in 2008 and 

reaching 150 in 2010.ó253 

 

In contrast, in Engineering Contractors , the Eleventh Circuit expressed concern that the 

County had not considered race -neutral alternatives. The types of initiatives that the Court 

believed that the Coun ty was obligated to attempt included:  

                                                           
251Concrete Works I , 823 F. Supp. 821 (D Colo 1993).  
252See also AGC of California v. Coalition , 950 F. 2d 1401, 1417 (1991). 
253 Caltrans  at 1199.  
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¶ Adjusting its procurement processes and ferreting out instances of discrimination 

within its own contracting process; Take steps to òinform, educate, discipline, or 

penalize its own officials and employees responsible  for the misconduct;ó 

 

¶ Passage of ordinances outlawing discrimination by local contractors, subcontractors, 

suppliers, bankers, or insurers; and,  

 

¶ Serious efforts at management, financial and technical assistance programs and 

evaluations of their effective ness. 

 

Per the Court, òThe first measure every government ought to undertake to eradicate 

discrimination is to clean its own house and to ensure that its own operations are run on a 

strictly race - and ethnicity -neutral basisé Instead of turning to race and ethnicity -conscious 

remedies as a last resort, the County has turned to them as a first resort.ó254   

2.4  CONCLUSIONS  

2.4.1  CROSON  STANDARDS  

 

If BART  chooses to continue to utilize race and gender -conscious techniques, it will need to  

meet the U.S. Supreme Court requirements of Richmond v. Croson . The U.S. Supreme Court 

established a two -pronged test: (1) that a governmental entity had to show a compelling 

governmental interest to utilize race and gender -conscious remedies and (2) that any such 

remedies must be narrowly tailored. A factual predicate or disparity study is utilized to show 

if there is a compelling governmental interest. Narrow tailoring is the crucial element in 

crafting appropriate Croson remedies.  

 

Courts, for failure o f local jurisdictions to narrowly tailor their remedies, have struck down 

many race and gender -conscious programs. Once a factual predicate has been established, 

post-Croson case law presents several broad guidelines for crafting recommendations for 

MBE pr ograms by a public entity, based on the factual predicate findings:  

¶ Race and gender-conscious programs should be instituted only after, or in conjunction 

with, race and gender -neutral programs.  

 

¶ Race and gender-conscious programs should not be designed as permanent fixtures in 

a procurement system without regard to eradicating bias in standard procurement 

operations or in private sector contracting. Consequently, each race and gender -

                                                           
254 Id . at 929.  
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conscious program should have a sunset provision, as well as provisions fo r regular 

review. Additionally, there is the implication that reform of procurement systems 

should be undertaken.  

 

¶ Race and gender-conscious programs should have graduation provisions for the 

M/WBEs themselves.  

 

¶ Rigid numerical quotas run a greater risk of  being overturned by judicial review than 

flexible goals.  

 

¶ Race and gender-conscious goals, if any, should be tied to M/WBE availability and to 

addressing identified discrimination.  

 

¶ Race and gender-conscious programs should limit their impact on the right s and 

operations of third parties.  

 

¶ Race and gender-conscious programs should be limited in scope to only that group(s) 

that has suffered from discrimination in the jurisdiction enacting the program.  

Croson requirements were extended to federal programs in  Adarand v. Pena .   

 

2.4.2  NINTH CIRCUIT AND STATE OF CALIFORNIA LAW  

A. Federal Programs 

 

Despite holdings in other jurisdictions, the case law in the Ninth Circuit principally governs 

BARTõs activity.  BARTõs procurement activity includes both federally funded and non-

federally funded activity.  On federally funded activity in the Ninth Circuit, Western States 

is the seminal case establishing the following requirements, as summarized in the U.S. DOT 

Western States  Q&A:  

 

¶ The study should ascertain the evidence for discrimination and its effects separately 

for each of the groups presumed by Part 26 to be disadvantaged. The study should 

include an assessment of any anecdotal and complaint evidence of discrimination  

 

¶ Recipients may consider the kinds of evidence th at are used in "Step 2" of the Part 26 

goal-setting process, such as evidence of barriers in obtaining bonding and financing, 

disparities in business formation and earnings.  

 

¶ With respect to statistical evidence, the study should rigorously determine the e ffects 

of factors other than discrimination that may account for statistical disparities 
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between DBE availability and participation. This is likely to require a 

multivariate/regression analysis.  

 

¶ The study should quantify the magnitude of any differences b etween DBE availability 

and participation, or DBE participation in race -neutral and race -conscious contracts. 

Recipients should exercise caution in drawing conclusions about the presence of 

discrimination and its effects based on small differences.  

 

¶ In cal culating availability of DBEs, the study should not rely on numbers that may 

have been inflated by race -conscious programs that may not have been narrowly 

tailored.  

 

¶ Recipients should consider, as they plan their studies, evidence -gathering efforts that 

Federal courts have approved in the past. These include the studies by Minnesota and 

Nebraska cited in Sherbrooke Turf, Inc. v. Minnesota Department of Transportation , 

345 F.3d 964 (8th Cir. 2003), cert. denied 124 S. Ct. 2158 (2004) and the Illinois 

evidence cited in Northern Contracting, Inc. v. State of Illinois, et al . 2005 WL 

2230195, N.D.Ill., September 08, 2005 (No. 00 C 4515). 255  

 

     B. Non-Federal Programs 

 

In November 1996, California voters passed Proposition 209, Article 1, §31 of the California 

Constitution, which amended the state constitution to provide that ò[t]he state shall not 

discriminate against, or grant preferential treatment to, any individual o r group on the basis 

of race, sex, color, ethnicity, or national origin in the operation of public employment, public 

education or public contracting.ó 256  The law went into effect in 1997.  The Ninth Circuit and 

California State Courts, in considering the constitutionality of Proposition 209 have made 

the following findings and established the following parameters:  

¶ Proposition 209 has been upheld as constitutional, but it does not outweigh the Equal 

Protection Clause; the California courts have not issued final opinions on when a case, 

based on the facts, rises to the level to overcome Proposition 209 and require the 

implementation of race and gender -conscious remedies to comport with the 

requirements of the Equal Protection Clause;  

 

¶ While Proposition 209 a pplies primarily to non -federal programs, cases involving 

federal programs where the government permits  not requires  race and gender -

                                                           
255 http://www.transportation.gov/osdbu/disadvantaged -business-enterprise/western -states-paving -company-

case-q-and-a; 
256 California Constitution, Article I, § 31(a)  

http://www.transportation.gov/osdbu/disadvantaged-business-enterprise/western-states-paving-company-case-q-and-a
http://www.transportation.gov/osdbu/disadvantaged-business-enterprise/western-states-paving-company-case-q-and-a
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conscious activity, the tenets of Proposition 209 should be applied to those 

programmatic initiatives;  

 

¶ Public entities may  continue to monitor and report on minority and women -owned 

business participation in their contracting activities;  

¶ Public entities may not engage in targeted outreach, but may engage in inclusive 

outreach;  

¶ Public entities must ensure that non -discriminati on programs are not in title only and 

are not operating as race and gender -conscious programs. 

 

2.4.3  ELEMENTS OF A FACTUAL PREDICATE  

 

While Croson did not speak directly to the requirements of the factual predicate, lower courts 

interpreting Croson have suggested the following elements should be included:  

 

¶ Relevant Market  

¶ Availability  

¶ Utilization  

¶ Disparity with Statistical Significance  

¶ Capacity and Regression  

¶ Anecdotal  

¶ Private Sector Nexus  

As BART considers the findings of this disparity study and develops race and gender -

conscious and race and gender-neutral programmatic initiatives in response to these 

findings, BART should ensure that the above legal parameters established by Richmond v. 

Croson and its progeny are fully considered.  
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CHAPTER 3: PROCUREME NT ANALYSIS  

 

3.1  INTRODUCTION  

This procurement analysis will  determine if there are any systemic barriers within the San 

Francisco Bay Area Rapid Transit Districtõs (BART) procurement policies, procedures and 

processes, based on the business ownerõs race, ethnicity and/or gender that impact a qualified 

vendorõs access to opportunities at BART. This assessment will assist in determining if there 

is inherent, unintended, or purposeful disc rimination because of the way BART procures 

goods and services.    

 

M³ Consulting uses a broad analysis that considers both the tenants of the BART Strategic 

Plan and Mission and the impact of BARTõs procurement practices on all contracting 

opportunities . In support of this effort, M³ Consulting carried out a two -pronged analysis and 

review:  

¶ A review of BARTõs procurement policies, procedures and practices, including 

organizational structure analysis and i nterviews with personnel in various 

departments ; and, 

 

¶ A review of the impact of BARTõs procurement structure, policies, procedures and 

practices on the ability of DBEs, SB Es and MWBEs to do business with BART.  

This procurement analysis is organized into the following sections:  

 

3.2  Best Industry Practices Review  

 

3.3  Review of BARTõs Organizational Structure and Procurement Process 

 

3.4  Review of BARTõs DBE, SB and Non-Discrimination for Subcontracting in Non -

federally Funded Contracts (ND Program)  

 

3.5 Impact of BARTõs Procurement Process and DBE, SB and ND Programs  on 

SM/W/DBE Participation  

 

3.6 Conclusion  

 

Operational characteristics within the procurement /project delivery structure  that hinder 

the involvement of disadvantaged business enterprises (DBE s), small business enterprises 

(SBEs), and minority - and women-owned business enterprises (MWBE s) in BART 
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procurement opportunities may necessitate fundamental changes to the overall procurement 

and contracting activities at BART to ensure inclusiveness, transparency, accountability and 

efficiency, as it relates to DBE, SB and MWBE participation and consistent with BARTõs 

strategic mission and vision.  M³ Consulting may recommend changes in Chapter 12: 

Conclusions and Recommendations.  

 

3.2  BEST PRACTICES IN PUBLIC SECTOR PROCUREMENT  

3.2.1  Inclusive and Sustainable Procurement  

 

Public procurement represents anywhere between 10 -45 percent of a nationõs 

GDP [Gross Domestic Product] , with the average percentage in developed 

countries around 15 -20 percent.  This percentage only represents public sector 

procurement.  When private sector procurement is added to the equation, 

institutional purchasing accounts for over 30 -60 percent of a nationõs GDP.  

That means that our economies are significantly driven  by the decisions made 

by purchasing agents. 257 

 

Public sector procurement s ystems are responsible to the citizens within its jurisdiction.  Per 

Prier, McCue and Bevis, 258 the public entity, through its procurement process, is responding 

to the òTriple Bottom Line ð the simultaneous delivery of econo mic, environmental, and social 

policies that facilitate an integrated community development strategy. ó259 Within this focus, 

the procurement team is  also responsible for the procurement of goods and services  efficiently 

and cost-effectively. However, cost-effectiveness should not be achieved to the detriment of 

certain groups within a  public entityõs jurisdiction. Per Prier, McCue and Bevis,  òcontinued 

participation by these targeted groups  [small and historically underutilized business]  is a 

necessary precursor to a robust community economic development strategy that leads to 

prosperity.ó260 

 

The objective of the procurement operation therefore is one of inclusive and sustainable 

procurement and economic development (SPED) 261. The execution and implementation of a 

                                                           
257 òPlaying the Gameó, Sherry J. Williams, Esq., MBE Magazine, July/August 2013. 
258 òMaking It Happen: Public Procurement's Role in Integrating Economic Development and Sustainability 

Strategies for Local Governments in the U.S.A,ó Eric Prier, Clifford P. McC ue and Michael E. Bevis*, 3rd 

International Public Procurement Conference Proceedings, 28 -30 August 2008; Eric Prier, Ph.D., is an Associate 
Professor, Department of Political Science, Florida Atlantic University. Clifford P. McCue, Ph.D., is Associate 
Professor, and Director, Public Procurement Research Center, School of Public Administration, Florida Atlantic 
University. Michael E. Bevis, CPPO, C.P.M., PMP, is Chief Procurement Officer, City of Naperville, Illinois, 
USA.  
259 Ibid . at 639. 
260 Ibid . 
261 Ibid . at  642. 
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public entityõs community economic development objectives commences with the 

procurement process.  M³ Consulting  asserts that the degree to whic h the public entity 

achieves its community economic development objectives through procurement depends on 

whether the public entity starts with a public policy approach to procurement  and community 

economic development, supported by project execution . 

 

3.2.2  BEST PRACTICES:  COMPREHENSIVE PROCUREMENT SYSTEMS  

 

M³ Consulting has reviewed numerous public sector procurement operations and developed 

an overview of best practices as it relates to creating an inclusive and sustainable 

procurement environment th at promotes the participation of all firms, in a nondiscriminatory 

manner. A comprehensive procurement system includes the ten components listed below . M 3 

Consulting measures BARTõs procurement environment against these ten features.  

Figure 3.1.  
Ten Components of a Comprehensive Procurement System 
 
 
 
 
1. Organizational Structure  

 
Effective Organizational Structure provides for checks and balances and 
encourages collaboration and broad input from a variety of perspectives.   
An organizational analysis provides an assessment of the open and 
competitive nature of the procurement system. To make this 
determination, M³ Consulting gauges the degree of centralization or 
decentralization of the procurement process, the sufficiency and 
interrelationship of the written policies and procedures, and the 
transparency of the procurement process. 
 

 
 
 
 
2. Budgeting and Forecasting 

 
Effective budgeting and forecasting are essential elements in the 
development of successful procurement programs that enhance bidder 
participation and utilization of DBEs, SBs and MWBEs. Budgeting and 
forecasting allow greater and more in-depth planning for inclusion of 
DBEs, SBs and MWBEs ƛƴ ŀ ǇǳōƭƛŎ ŜƴǘƛǘȅΩǎ ƻǇǇƻǊǘǳƴƛǘƛŜǎ ŀǘ ǘƘŜ ǇǊƛƳŜ ŀƴŘ 
subcontractor levels. M³ Consulting reviews the degree to which an agency 
engages in procurement forecasting and determines how forecasting is 
utilized to promote inclusion. 
 

 
 
 
 
3. Informal Procurement 

 
Informal Procurement provides the greatest opportunity for procurement 
personnel to impact the choice of vendors selected. These purchases are 
below a certain dollar threshold, and are not subject to a formal 
contracting process or an advertised competitive bid process. M³ 
Consulting reviews the way Buyers or procurement agents utilize their 
discretion in the identification of those vendors from whom they will solicit 
quotes and who will be selected to receive the final award.   
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4. Formal Purchasing 

 
Formal purchases usually allow procurement personnel less discretion in 
vendor selection, particularly in jurisdictions that must select the lowest 
bidder. Some discretion, however, typically does exist in formal 
purchasing, such as ǿƘŜƴ ŀ ǎŜƭŜŎǘƛƻƴ ŎǊƛǘŜǊƛƻƴΣ ƭƛƪŜ ǘƘŜ άƭƻǿŜǎǘ ōƛŘŘŜǊΣέ 
Ŏŀƴ ōŜ ƳƻŘƛŦƛŜŘ ǘƻ ƛƴŎƭǳŘŜ ǘŜǊƳǎ ǎǳŎƘ ŀǎ ǘƘŜ άƭƻǿŜǎǘ ǊŜǎǇƻƴǎƛǾŜ ŀƴŘ 
ǊŜǎǇƻƴǎƛōƭŜέ ōƛŘŘŜǊΦ aш /ƻƴǎǳƭǘƛƴƎ ǊŜǾƛŜǿǎ ǘƘŜ ŦƻǊƳŀƭ ǇǊƻŎǳǊŜƳŜƴǘ 
process to determine how available discretion is exercised. 
 

 
 
5. Bid Opening and Evaluation 

 
Objective and thorough bid opening and evaluation procedures ensure the 
fair and fully vetted consideration of bid and proposal submittals.  Analysis 
of these procedures allows M³ Consulting to determine whether there is 
any subjectivity in the selection of prime contractors. 
 

 
 
 
 
6. Post Award Contract 
Administration 

 
Effective Contract administration includes comprehensive and consistent 
management of the contract, payment practices and reviews of contractor 
performance. A considerable amount of vendor contact occurs at this 
phase of the procurement process. A review of contract administration 
procedures allows M³ Consulting to determine overall fairness and 
consistency as well as how inspectors, engineers and other personnel 
interact with prime and subcontractors while the contract is being 
performed. 

 
 
 
7. Non-Competitive Procurement 

 
In some instances, non-competitive purchases are warranted for very 
specialized goods or services.  However, in an effectual Procurement 
System, these instances are limited. M³ Consulting reviews sole source, 
emergency purchases, change orders and contract amendment policies to 
determine whether this component of the purchasing process is being 
used appropriately or competitive bidding procedures are being avoided 
inadvertently or intentionally. 

 
 
 
 
 
8. Bonding and Insurance 

 
Bonding and insurance are contract requirements that protect the interest 
of the owner. These contract requirements insure that the Owner can 
complete the project regardless of nonperformance by a contractor and 
provide protection against site accidents and other mishaps that may 
occur during construction and/or during provision of services. M³ 
Consulting reviews rules and regulations regarding bonding and insurance 
to ensure that they are not overly burdensome to DBEs, SBs and MWBEs. 
 

 
 
 
9. Comprehensive and Efficient 
Enterprise Systems 

Enterprise systems are critical to monitoring and tracking organizational 
performance.  Without effective enterprise systems, the public entity 
cannot effectively monitor and evaluate organization procurement 
operations and decision-making, particularly in a decentralized 
procurement environment.  M³ Consulting reviews these enterprise 
systems to ensure that procurement systems capture data to the degree 
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necessary to not only track levels of participation, but also to determine 
areas of disparity real time. 

 
10. Race/Gender-Focused 
Initiatives  

 
See Figure 3.2 
 

Source: M³ Consulting 

 

3.2.3  BEST PRACTICES:  DBE  OR MWBE PROGRAMS  

In addition to the components of a comprehensive procurement system, M³ Consulting has 

identified six essential program elements of successful and comprehensive DBE or MWBE 

programs. These program elements should be fully integrated and work in collaboration with 

the overall procureme nt system while supporting the tenants of the organizationõs Mission 

and Strategic Plan and its community economic development objectives.  We note that BART 

does not administer an MWBE program and any references to MWBEs refers to minority and 

women owned businesses only.   

 

When these six essential program elements are consistently utilized, these elements tend to 

increase the opportunity for DBE, SB and MWBE success to participate in business  and 

sustainable community economic development  opportunities:  

Figure 3.2.  
M³ Consulting Six Essential DBE or MWBE Program Elements  
 
1. Outreach and 
Matchmaking  

 
9ŦŦƻǊǘǎ ǘƻ ƛƴŎǊŜŀǎŜ ǘƘŜ ōǳǎƛƴŜǎǎ ŎƻƳƳǳƴƛǘȅΩǎ ŀǿŀǊŜƴŜǎǎ ƻŦ ŀƴ ŜƴǘƛǘȅΩǎ ǇǊƻŎǳǊŜƳŜƴǘ ŀƴŘ 
contract opportunities and match DBEs or MWBEs to specific contract opportunities at 
prime and subcontracting levels. 
 

 
2. Certification 

 
Eligibility criteria for DBE or MWBE participants. 
 

 
3. Technical 
Assistance 

 
LƴŦƻǊƳŀǘƛƻƴŀƭ ŀƴŘ ǎǘǊŀǘŜƎƛŎ ǎǳǇǇƻǊǘ ƻŦ ōǳǎƛƴŜǎǎŜǎ ǘƻ ƳŜŜǘ ǘƘŜ ŜƴǘƛǘȅΩǎ DBE or MWBE plan 
objectives. 

 
4. MWBE Inclusion in 
Bid Opportunities 

 
The mechanism by which the entity assures that material consideration of DBE or MWBE 
participation is given in the award of a contract in a non-discriminatory manner. 
 

 
5. Contract 
Compliance 

 
Ensuring adherence to DBE or MWBE goals and objectives on all contracts after execution 
of the contract. 
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6. Organizational 
Performance 
Evaluation 

 
! ŎƻƳǇŀǊƛǎƻƴ ƻŦ ǇŜǊŦƻǊƳŀƴŎŜ ǊŜǎǳƭǘǎ ǘƻ ǘƘŜ ŜƴǘƛǘȅΩǎ Ǝƻŀƭǎ and objectives to determine 
policy successes, strengths and weaknesses, and performance improvement areas. 
 

Source: M³ Consulting 

3.3  BARTõS ORGANIZATIONAL STRUC TURE AND PROCUREMENT PROCESS  

Below is the review of the organizational structure, procurement policies, procedures and 

practices for BART , as well as the laws and regulations of  the State of California  and the U.S. 

DOT that apply to BART.  

 

To conduct this analysis, M³ Consulting reviewed the following procurement p olicies, 

procedures, laws and regulations : 

¶ 2008 and 2015 BART Strategic Plan  

 

¶ BART Procurement Manual  

 

¶ BART Procurement Guidelines, Procedures and Forms  

 

¶ BART DBE Policy, DBE Core Program, DBE Appendices and FTA Triennial 

Reviews 

 

¶ BART Small Business Program  

 

¶ BART Non-Discrimination  for Subcontracting in Non -Federally Funded Contrac ts 

 

¶ BART Resource Manuals  

 

¶ BART Audit Reports  

 

¶ California Public Contract Code  

 

¶ 49 CFR Parts 26 
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In addition to reviewing the organizational structure and written policies and procedures, M³ 

Consulting conducted 15 interviews with staff in the Office of Civil Rights, Procurement 

Department, Planning, Development & Construction and Maintenance & Engineering .   

These interviews assisted M³ Consulting to determine if actual practices are consistent with 

written policies  and procedures  and if  written policies are unclear. This review of policies, 

procedures and practices provides an understanding of procurement operations to determine 

the impact of those operations  on the inclusion of DBEs, SB s and MWBEs.  This analysis i s 

not intended to be a procurement audit o r personnel performance review. The following 

analysis reflects the results of the review of BARTõs procurement policies, procedures and 

practices as compared to the ten components outlined above.   

3.3.1 ORGANIZATI ONAL ANALYSIS  

 

A. BARTôs Strategic Mission and Vision 

The California State Legislature created BART in 1957 to operate a heavy rail system in the 

San Francisco Bay area. BARTõs service area covers a population of 3.9 million persons  in  

the counties of San Francisco, Alameda, Contra Costa and San Mateo.   

 

BARTõs Board of Directors, General Manager and Executive Staff  have consistently reflected 

a commitment to inclusion and equity in the Region.  In 2008, BART adopted a Strategic Plan 

with specific Vision, Mission and Goal Areas and Implementing Strategies. 262  Part of that 

plan a ppeared to embrace the triple bottom line discussed by Prier, McCue and Bevis. 263  The 

BART Mission Statement within the Strategic Plan states its purpose is to:  

Provide safe, clean, reliable and customer -friendly regional public transit 

service that increases mobility and accessibility, strengthens community and 

economic prosperity  and helps preserve the Bay Areaõs environment. 264 

                                                           
262 BART Strategic Plan, October 2008.  
263 See infra p. 3. òMaking It Happen: Public Procurement's Role in Integrating Economic Development and 

Sustainability Strategies for Local Governments in the U.S.A,ó Eric Prier, Clifford P. McCue and Michael E. 

Bevis*, 3rd International Public Procurement Conference Proceedings, 28 -30 August 2008; Eric Prier, Ph.D., is 
an Associate Professor, Department of Political Science, Florida Atlantic University. Clifford P. McCue, Ph.D., is 
Associate Professor, and Director , Public Procurement Research Center, School of Public Administration, 
Florida Atlantic University. Michael E. Bevis, CPPO, C.P.M., PMP, is Chief Procurement Officer, City of 
Naperville, Illinois, USA.  
264 Ibid . at p.1.  
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Further, the Strategic Plan, Mission  and Goal Areas recognize that policies and procedures 

are admirable guides but people must execute them. It then forthrightly includes òA Mission 

& Value -Driven Workforceó charged in part under òAccountabilityó to: 

Ensure that employees understand their r oles in carrying out the BART 

mission and are accountable for accomplishing them in a manner consistent 

with the agencyõs values; and Provide recognition and reward for employees 

who excel.265   

 

In its 2015 Strategic Mission and Values, the Board establishe d that BARTõs vision òsupports 

a sustainable and prosperous Bay Area by connecting communities with seamless mobility .ó  

In doing so, BART established the goal of òLeadership and Partnership in the Regionó that 

has three sub -goals: 

¶ EconomyñContribute to th e regionõs global competitiveness and create economic 

opportunities.  

¶ Equity ñProvide equitable delivery of transit service, policies, and programs.  

¶ Environment ñAdvance regional sustainability and public health outcomes.  

M³ Consulting overlaid the current BA RT procurement policies, procedures and actual 

practices on these commitments expressed in  BARTõs Vision and Mission  statements  as part 

of the overall analysis to determine òto what extent procurement policies can be effective 

strategies in facilitating community economic developmentó266 -- in part by promoting 

inclusion of all firms in the Region in BART procurement and contracting opportunities in a 

non-discriminatory manner.   

The Strategic Plan, with the clearly stated Mission and Vision, provides  structure to the 

organization and should lead to a practice which includes , not only workforce diversity , but 

also integrated plannin g nodes and collaborative departmental efforts  that enhance diversity 

of vendor/contractor awards and inclusion to reduce and/or eliminate the risk of 

discrimination.  

 

B. Organizational Structure 

BART is governed by a nine -member publicly elected Board of Directors, each representing 

the voters of one of BART õs electoral districts. BARTõs General Manager, General Counsel, 

                                                           
265 Ibid .  
266 òMaking It Happenó, p. 639. 
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Controller/Treasurer, and District S ecretary are board -appointed officers and report directly 

to the Board of  Directors.  

 

The Procurement  Department reports to the Assistant General Manager of Administration 

and Budget. Out of a total of 89 Procurement Dep artment personnel, there are 6 Buyers, 4 

Principal Contract Specialists, 5 Contract Specialists III, 1 Contract Administrator, which 

are principally responsible for the bidding and procurement of goods and services.  

 

The Office of Civil Rights (OCR) is part of the General Managerõs offi ce and reports directly 

to the Deputy General Manager.  OCR consists of 24 staff members , eight of which focus on 

the monitoring and operation of BARTõs DBE, SB and Non-Discrimination Programs.  

 

The Office of the General Cou nsel (OGC) reviews larger value contracts and Agreements 

prior to advertisement to ensure they comply with applicable Federal, state and District legal 

requirements and policies including appropriate DBE, SB, or ND program terms.  Once any 

necessary revisi ons are made to the contract documents, OGC approves them as to form to 

be released for advertisement.  

 

OGC also provides legal support during the bidding and award process, as well as during 

contract performance, reviewing and approving change orders when  needed, and addressing 

contract claims and disputes through contract close out.  
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Figure 3.3. BART Organization Hierarchy Outline 

 
Source: M³ Consulting; All functions are not reflected on table; only those most relevant to purchasing and contracting, and DBE, SBE and ND program 
operations. 

 
      

C. Procurement Function 

 

The General Manager  is responsible for delegating authority for procurement and this 

authority may not be delegated solely to the Procurement Department. 267  The Procurement 

Department can delegate to other departments/functions, as it deems necessary and 

appropriate. 268 In  BART  procurement transactions , Sponsor Department s play a major role 

in the procurement functions of solicitation, evaluation and selection and have significant 

responsibility in post -award contract administrative functions . (See also Competitive 

Negotiation a nd Contract Administration discussions under Formal Purchases Section .)  We 

                                                           
267 Procurement Manual, Rev. 9, October 2013, I -4: Delegation of Authority, p. 17, I -6: Contracting Officer, 

Contract Administrator/Buyer, Project Manager, p. 30.  
268 Procurement authority re -delegated by the  General  Manager  to others  independently  of the Procurement  

Departmentõs authority,  may not  be modified or revoked by the Department Manager of  Procurement.  

Procurement Manual, page 30.  

Board of 
Directors

Controller/ 
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AsstGeneral  
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Engineering

Rolling Stock and 
Shops

Transportation
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AGM, Planning, 
Development & 

Construction

Deputy General 
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Office of Civil 
Rights

General Counsel District Secretary
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note that, without sufficient oversight,  this departmental involvement can lead to 

department s that focus on their own individual department needs and perceived 

responsibilities without collaborative input from others, or overall guidanc e and reminders 

of the overall m ission of BART.  

 

BART has positively attempted to ensure transparency and accountability by requiring 

multiple levels of approval through the Executive Decision Docu ment 269 prior to contract 

execution and Approval -in -Concept270 prior to commencement of major procurements and 

including the Procurement Department in a non -voting role on evaluation committees.   

 

The responsibilities of the various departmental units in the p urchasing process are outlined 

in the Procurement Manual and the Procurement Guidelines and are summarized below in 

Figure 3.4 .   

  

                                                           
269 Document prepared by appropriate  District  personnel  requesting  authority  to award  a contract  or 

agreement  over $100,000 or to execute a supplemental  agreement  over $100,000, or to notify  Executive  Staff  

and seek approval  for  various  contractual changes,  etc., Procurement Manual, Page 9.  
270 Major procurements, except those specifically identified by line and approximate cost in  an approved 

operating or capital budget, must be approved in concept by the General Manager.  An EDD must be submitted 

by the Sponsor Department/Project Manager throug h the  management  supervisory  chain  to the General  

Manager  for  signature. Procurement Manual, Page 17.  
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Figure 3.4.  

BART Procurement Functions*  

General Manager (GM) 
& Assistant GM Responsibilities 

 

¶ Reviews Professional Service Agreements over $100,000 prior 
to submittal to Board for approval .271 

¶ Approves final award of contracts under $100,000.272 

Procurement Department 
Responsibilities 

 

¶ Reviews technical specification for completeness, or 
Purchasing Division clarity, and accuracy.  To the extent 
possible, ensures that it is non-restrictive and generic.  
Identifies most appropriate contracting method/type of 
contract (almost always firm fixed price) 

¶ Reviews Purchase Requisition for adherence to established 
procedure 

¶ Develops Invitation for Bids (IFBs) (coordinating with User, 
General Counsel, Office of Civil Rights, Insurance, and when 
appropriate, Labor Relations) 

¶ For FTA-funded procurements, insurances that IFB contains 
required clauses and provisions 

¶ Compiles Advance Notice to Bidders (Purchase Contracts 
only) and prepares mailing labels of prospective Bidders 
excluding names contained on the Debarred, Suspended and 
Ineligible Contractor list including sources obtained from 
hŦŦƛŎŜ ƻŦ /ƛǾƛƭ wƛƎƘǘǎΩ /¦/t 5ƛǊŜŎǘƻǊΣ ǘƘƻǎŜ ƛŘŜƴǘƛŦƛŜŘ ōȅ 
requestor and any other known sources 

¶ Mails copy of the Invitation For Bid (IFB) Notice directly to 
names on Bidders List 

¶ Distributes IFBs to those requesting copies, carefully 
recording names and addresses of all holders of IFB 

¶ Conducts Pre-Bid Conference and Pre-Bid Site Inspection if 
required 

¶ Receives requests from prospective Bidders for clarification 
or modification of IFB as well as requests for approved 
equals. 

¶ Coordinates the evaluation of requests from prospective 
Bidders for modification of terms and conditions and 
specifications 

¶ Informs all prospective Bidders by addendum of any change 
ǘƻ LC.Φ  CƻǊ ƴŜǿƭȅ ŀǇǇǊƻǾŜŘ άƻǊ ŜǉǳŀƭǎέΣ ƴƻǘƛŦƛŎŀǘƛƻƴ Ƴǳǎǘ ōŜ 
sent to all prospective Bidders 

                                                           
271 This GM responsibility change went into effect October 2015.  The review includes outreach plan, 

matchmaking or other efforts, selection panel characteristics, and procurement process, including selection 

criteria  
272 Procurement Manual, Rev. 9, October 201 3, I -4: Delegation of Authority, Exhibit A, p. 22.  
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¶ Receives Bids and provides for their security.  Procurement 
opens bids below $100,000 for purchase contracts, below 
$10,000 for public works and all bids for services and 
miscellaneous procurements. 

¶ Reviews bids for responsiveness to general terms and 
conditions of IFB and responsibility for compliance. 

¶ Evaluate need for additional price or cost data and secure 
from Contractor if needed. 

¶ Performs price analysis as needed and the User Department/ 
Project Manager will perform cost analysis if required 

¶ Conducts Qualification meeting, as appropriate to determine 
if Bidder is technically and otherwise qualified to be awarded 
the contract. 

¶ Advises District Secretary to hold bid securities, if 
appropriate, until the contract has been fully executed, after 
ǿƘƛŎƘ ŀƭƭ .ƛŘŘŜǊǎΩ ǎŜŎǳǊƛǘƛŜǎ ŜȄŎŜǇǘ ŀƴȅ ǎŜŎǳǊƛǘƛŜǎ ǿƘƛŎƘ ƘŀǾŜ 
been forfeited, will be returned to the respective Bidders 
ǿƘƻǎŜ ōƛŘ ǘƘŜȅ ŀŎŎƻƳǇŀƴƛŜŘΣ ōǳǘ ƛƴ ƴƻ ŜǾŜƴǘ ǿƛƭƭ .ƛŘŘŜǊǎΩ 
securities be held by the District beyond sixty (60) days from 
award of the contract. 

¶ Coordinates and circulates EDD to obtain authorization to 
award contract to responsible Bidder submitting the lowest 
responsive bid. 

¶ Sends Purchase Order to Vendor or contract to Contractor 

¶ Prepares Notice to Proceed, based upon User Department 
input. 

¶ Executes Notice to Proceed and transmits to Contractor. 

District Secretary Responsibilities 

 

¶ Advertises procurement as appropriate, in local newspapers, 
minority media trade journals, national medial, e.g. Passenger 
Transport. 

¶ Conducts public bid opening for purchase contract bids over 
$100,000.  Receives and conducts public bid opening for 
public works contracts over $100,000.  Prepares bid-opening 
form.  Distributes low bid (for both operating and capital 
contracts) to General Counsel and Office of Civil Rights.  
Provides copy of all bids to Contract Administration/ 
Purchasing Division. 

¶ Forwards bonds and insurance policies to General Counsel 
and Insurance Department for review and concurrence 

¶ Issues notice of award; notice to proceed, substantial 
completion, and acceptance of contract.; Arranges for 
contract execution. 

Sponsor Department Responsibilities 

 

¶ Prepares requisitions, technical specifications and scope of 
work, identifying specific work elements  which do not restrict 
competition 
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¶ Prepares and approves Purchase Requisitions and transmits 
purchase requisition, technical specification, cost estimate, 
approval-in-concept, and other bid package input to 
Procurement Department 

¶ Obtains authorization to advertise capital projects from 
Capital Program Control Division 

¶ Performs technical evaluation of all requests for approved 
equals and informs Contract Administration/Purchasing 
Division of results in writing.  Responds to requests for 
clarification of specifications received from Bidders and 
forwards information to Contract Administration/Purchasing 
Division 

¶ Reviews bids received for technical responsiveness and 
notifies Contract Administration/ Purchasing Division in 
writing of technical finding(s) (final decision may be withheld 
pending qualification hearing.) 

¶ In conjunction with Procurement Department, conducts price 
analysis and negotiates price 

¶ Circulates Executive Decision Document to obtain necessary 
approvals from Sponsor Department, General Counsel, 
Insurance, OCR and General Manager. 

¶ Performs contract administration 

¶ Manages On-Call contracts and selection of CMs and sub 
consultants under On-Call contracts. 

OCR Responsibilities 

 

¶ Reviews bids for compliance with DBE, SB or Non-
Discrimination for Subcontracting Program, as applicable. 

¶ In conjunction primarily with General Manager's Office and 
Sponsor Department, develops DBE goals, Micro Small 
Business Enterprise (MSBE) set-aside, or SB bid preference. 

¶ In conjunction with Sponsor Department, determines 
whether specifications/scope of work can be broken into 
smaller units 

General Counsel 

 

¶ Legal review draft contracts, Agreements and procurement 
documents prior to advertisement, review of bid and bid 
bond, bid protests, subcontractor substitutions, claims, 
change orders, and disputes 

Insurance 
¶ Reviews bids for compliance with District Requirements 

(Public Works) 

Source: BART Procurement Manual, Rev. 9, October 2013, I-4: Delegation of Authority, Exhibit A, Rev. 7, May 2010, III-3: 
Responsibilities for Procedural Steps by Department, Rev. 7, May 2010, III-6: Evaluation of Bids, Rev. 9, October 2013, I-4: Delegation of 
Authority, I-6: Contracting Officer, Contract Administrator/Buyer, Project Manager. 
*Primarily addresses responsibilities for Formal Bids.  See also Section 3.3.6 Informal Procurement 
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The Procurement Department is divided into two functional units:  

 

1. BuyersñBuyers are responsible for the purchase of goods and supplies.  Sponsor 

Departments submit requisition s to the Procurement Department, which 

identifies  potential vendors, receives quotes  from those potential vendors and 

determines the low bidder.  Based on staff interviews and somewhat contrary to 

the responsibilities outlined in Table 3.4 above, Buyers often rely on the Sponsor 

Department to i dentify potential vendors, but may continue searching for other 

vendors capable of providing the goods, if they deem it necessary to do so.    

 

2. Contract Specialists ñContract Specialists primarily handle formal sealed bids 

and requests for proposals.   Based  on staff interviews, Contract Specialists at 

BART focus more narrowly on the bid process (function and tasks), with little 

strategic and comprehensive involvement in the overall procurement 

requirements supporting the project for which services are being procured.   

However, interviews with senior staff revealed that the Manager and Supervisor 

of Contract Administration are often substantially involved in strategic planning 

of procurement requirements.  

  

During interviews, staff in the Procurement Departme nt, Planning, Development and 

Construction, Maintenance and Engineering and the Office of Civil Rights shared their 

perceptions on day -to-day functions of BARTõs procurement, contract administration and 

project management processes that impacted fair and e fficient operations.   Staff comments 

were primarily focused on the narrow focus of the Procurement Department, the 

decentralized nature of procurement functions and the challenge this presents to the 

organizationõs system of checks and balances, acknowledging that òthere are so many moving 

parts, it's easy for something to fall through the cracks .ó  The impact of this decentralized 

process is exacerbated by the transfer of procurement functions and responsibilities to 

Sponsoring Departments, particularly p ost-award.  This transfer of responsibility has 

created a conundrum for BART, in that the organization tries to balance the desire to provide 

flexibility to Project Managers executing the A&E and construction projects with the need 

for more defined /less broad scopes to provide more opportunities for diverse firms.  òWe've 

got everything and the kitchen sink in some of these scopes, and that's why then we struggle .ó   

The transfer, per interviewees, also leads to greater challenges in ensuring that Sponsor 

Department Project Managers do not show favoritism toward particular firms, particularly 

under A&E On -Call contracts, where they have greater involvement in determining which 

awarded prime and subcontractors will perform  specific work plans.    As noted in interviews, 

Construction Managers and Architecture and Engineering teams respond to On -Call A&E 

contracts by assembling large teams of sub -consultants to be positioned to respond to any 
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need that BART may have.  Interviewees noted that these large teams ma y lead to sub -

consultants who are never utilized by BART, because of a lack of need or better qualified sub -

consultants on another team. Once BART selects the group of Construction Managers and 

Architecture and Engineering teams who will be available to BA RT under the On -Call A&E 

contract, Project Managers have the flexibility to select the sub -consultants that they prefer 

from any team.  Recently, Project Managers have been instructed that they must make their 

request to the prime contractor, to ensure tha t the subcontract is not a pass -through.  One 

interviewee recognized that Project Managers òare pretty much in tune with each of 

consultantsó as such, they are familiar with the available DBEs.  If a DBE (or any other 

contractor) is utilized early and òafter two or three project managers work with them,ó the 

DBE will receive more opportunities.  

 

D. Enterprise Systems Supporting the Procurement and Project Management Functions 

 

While BART has implemented PeopleSoft financial modules, procurement and program 

management modules have not been implemented. OCR has created its own S/M/W/DBE 

commitment, payment tracking and monitoring system through the Vendor Payment 

Tracking System ( VPTS). While Planning, Development and Construction (PD&C) and OCR 

have begun to utilize Elations System on select projects for certified payroll, Elations has an 

M/W/DBE  tracking function that is not utilized by BART. The Warehousing Department 

utilizes Maximo Asset Management System.  Recently, Procurement developed the 

Procurement Vendor Portal to allow registration of potential vendors  and posting of RFPs .  

Receipt of bid and quote submissions has not yet been computerized or made accessible on-

line.   Currently, bidder data is maintained in hard copy formats and must be collected 

manually, even for FTA reporting.  In addition to these systems, various departmental staff  

create Microsoft Excel spreadsheets to support their efforts in managing their various 

responsibilities.  

 

The multiple systems are not integrated and do not capture all procurement data necessary 

for the reporting of BART procurement decisions as it rela tes to DBE, SB and MWBE 

parti cipation.  Reporting of DBE, SB  and MWBE participation and determination of 

disparate impact in real -time is not available.  One IT staff member noted that BART is about 

two years away from being able to easily and reliably pro duce this information from its ERP 

(Enterprise Resource Planning) systems, as it relates to DBE participation at the prime and 

subcontractor levels.  One Procurement Manager noted that previous system capabilities to 

review DBE participation had been disco ntinued.  Other BART staff members noted that the 

multiple and, often, non -integrated enterprise sys tems create  significant project 

management inefficiencies on the hundreds of contracts underway at BART and mak e project 

management and oversight òbrutally painful .ó   The impact of the lack of integration on DBE, 
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SB and MWBE participation, suggested a staff member, is the inability of staff to see their 

progress in meeting stated goals and thus a reduced ability to respond to any shortfalls in 

real -time. òIf  we had it say  on a dashboard, and a manager knew okay, I've got this red, green, 

yellow. Guess what, my OCR is dipping into the yellow,  I better pay attention to that. That 

would be ideal, from my point of view . 

 

 

E. Contract Authority 

 

Below in Figure 3. 5 is the Authorization Matrix for Contract Actions and 3.6 is an 

Authorization to Award Contracts Matrix.  

 

Figure 3.5.  

Authorization MatrixτContract Actions 
 

 

Procurement Type 
 

Authorization Limit 
 

Required Approvers 

Service, letter agreements, 
and miscellaneous 
procurement contracts 

Below $5,000 ¶ Department Managers 

Competitive contracts and 
modifications for services, 
miscellaneous procurements 
and public works 

Below $50,000 ¶ Contract Administration 
Manager 

Single bid or single brand name 
procurements and non- 
competitive awards 

Below $25,000 ¶ Contract Administration 
Manager 

Competitive contracts and 
modifications for services, 
miscellaneous procurements 

Below $50,000 ¶ Manager of Purchasing 

Single bid or single brand 
name purchases and non- 
competitive awards 

Below $25,000 ¶ Manager of Purchasing 

Competitive or non- 
competitive procurement 
actions related to Purchase 
Contracts, Public Work 
Contracts, Services 
Agreements, and 
Miscellaneous Purchase 
Contracts 

Below $50,000 ¶ Procurement Department 
Manager 

Below $100,000 ¶ General Manager/ Deputy 
General Manager 

$100,000 and above ¶ Board of Directors 
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Modifications/change orders 
to procurement and 
construction contracts 

Below $200,000 and not to 
exceed 10% of original 
commitment or those that do 
not constitute substantial 
alteration of the contract*  

¶ General Manager/ Deputy 
General Manager 

$200,000 or 10% and above of 
original commitment amount 

¶ Board of Directors 

Modifications/change orders 
to service agreements 

Below $100,000 ¶ General Manager/ Deputy 
General Manager 

$100,000 and above ¶ Board of Directors 

Source:  BART Procurement Manual;  

* For construction or procurement contracts over $200M, the General Manager has authority to approve change orders of up to $500K, 
per Board Rule 5-2.3. 

  

 

Figure 3.6.  
Authorization to Award Contracts 

 
Expense 

Type 
 

Document 
Authorization 

Limit 
 

Required Approvers 

Public Work 
Contracts 

EDD Above $100,000 ¶ Board of Directors 

Mini-EDD $10,000 - 
$100,000 

¶ Procurement 
Department Manager 

Minor Public Work 
Service Order 

$10,000 or less ¶ Sponsoring Department 
Managers 

Services EDD Above $100,000 ¶ Board of Directors 

MDD $50,000 - 
$100,000 

¶ Deputy General 
Manager 

Up to $50,000 ¶ Procurement 
Department Manager 

Source:  BART Procurement Manual 
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3.3.2 POLICIES AND PROCEDURES  

In reviewing the Procurement Department  Policies and Procedures to determine their 

consistency with the attributes of well -written policies, the following observations were made:  

Figure 3.7.  
Analysis of Policies and Procedures 
 
 
 
 
 
1. Clearly defined functions of 
all personnel involved in 
procurement decisions 

 
The policies and procedures adequately address the responsibilities and 
duties of the Manager of Procurement and the staff responsibilities of the 
Contract Specialists and Buyers, as well as the Office of Civil Rights. The 
Procurement Manual does clearly establish procurement authority.  The 
Procurement Manual indicates that the General Manager delegates 
authority of procurement responsibilities.  
 
The Procurement Manual does not address the post award relationship 
between Procurement and Planning, Development and Construction (PDC) 
and Maintenance and Engineering (M&E) with respect to public works.  
However, the Resident Engineering Manual thoroughly addresses such 
relationship.  

 
2.  Clear protocol for how & 
when to utilize various 
procurement methods 

 
Procurement methods are adequately discussed in the policies and 
procedures. 

 
3.  Clear definitions of 
procurement terms 

 
There are definitions for procurement terms generally used in the 
profession such as vendor list, purchase order, tabulation sheet, bidder, 
proposer, responsible and responsive bidders. 

 
 
4.  Criteria for selection and 
evaluation of bidders by the 
major categories of 
procurement 

 
Criteria for selection and evaluation of purchasing methods are outlined in 
detail in the Procurement Manual.  The Procurement Manual does not 
include an outline of the process for how DBE, SB or MWBE participation 
will be factored into the Invitation for Bid (IFB) or Request for Proposal 
(RFP) process. It does not include the formula utilized to determine the SB 
and DBE goals to be included in an IFB or RFP.  We note that, based on the 
outcome of previous disparity study, no goals are set on services (RFPs) or 
procurements (IFBs). 

5.  Criteria for evaluation of 
vendor/contractor 
performance after contract 
award 

 
wŜǎǇƻƴǎƛōƛƭƛǘƛŜǎ ƻŦ .!w¢Ωǎ tǊƻƧŜŎǘ aanager for oversight of vendor 
performance are outlined in the Procurement Manual.  However, criteria 
for vendor performance evaluation post award are not outlined.   

6.  Clear delineation of the 
sources of procurement 
definitions, particularly if 
municipal, state or federal 
codes are involved 

 
 

Delineation of the sources of procurement definitions is outlined in the 
Procurement Manual. 

Source: M³ Consulting 
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3.3.3 BUDGETING AND FORECASTING  

 

There are two primary areas of focus under budgeting and forecasting within BART, as it 

relates to procurement: Capital Budgeting and Procurement Budgeting.  

 

 

A. Capital Budget, Forecasting and Matchmaking 

 

BART has a capital budget, handled by the Capital Development Department  under the 

Assistant General Manager  for Administration and Budget. The Capital  Program Control 

Division of the Office of the AGM must approve all purchase requisitions for capital -funded 

procurements, including FTA -funded procurements,  for Administration and Budget,  prior to 

submission to the Procurement Department.  

 

Based on interv iews, OCR and/or Planning, Development and Construction  may hold a 

session to interested vendors about planned  and upcoming capital projects.  DBEs are invited 

to these sessions. However, matchmaking sessions are not held at this juncture .  

 

In response to community concerns regarding the lack of accessibility to BART contracts 

because of their large size, the District has undertak en a Contracting Plan process. The 

Sponsor Department is responsible for initiating this process and for  reviewing upcoming 

projects prior to commencement of procurement activity to determine whether the 

opportunity can be unbundled or broken down into smaller units of activi ty that can be bid 

separately. Based on interviews, the Contracti ng Plan is utilized for DBE, SB  or MWBE 

outr each and matchmaking  and DBE and SBE goal setting .  

 

B. Procurement Department Budgeting, Forecasting and Matchmaking 

 

As to official procurement forecasting, individual Sponsor Department s determine their 

procurement needs for the upcoming year.  This procurement forecasting does not appear to 

be an official component of the annual budgeting process. Based on interviews with 

procurement staff, t he Procurement Departmen t is not actively engaged with Sponsor 

Department s in developing procurement for ecast and does not create an overall procurement 

forecast for the upcoming year based on Sponsor Department estimates of procurement need.  

However, the Procurement Manual states that Sponsor Departments are expected to plan for  

ònew and renewed procuremen ts 12 to 18 months  aheadó and that Purchase Requisitions 

(P/Rs) should be submitted to the Procurement Department no less than  six (6) months before 

the anticipated contract or purchase order award date  and nine (9)  months  would  be 

advisable.ó273   

                                                           
273 Procurement Manual, p.66.  
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Major procurements are identified in th e annual BART Resource Manual. Additionally, 

according to the Procurement Manual, advanced procurement planning and market research 

on individual projects is strongly encouraged, with written plans required on procurements 

of $1 million or more.  

 

The Procurement Department project s procurement activity for about 3 to 6 months in 

advance, based on information provided by users (Sponsor Departments), per interviews with 

Procurement staff .  These forecasts are mainly communicated through notification of 

upcoming bids, which are posted to the BART website. OCR performs general outreach and 

matchmaking based o n these forecasts of activity. As to actual practice as discussed during 

interviews, the  level of out reach engaged in by Procurement staff  is based on the habits an d 

approaches of the individual Buyer or Contract S pecialist responsible for particular 

procurements.  Most matchmaking at BART is conducted around pre -bid meetings . Afte r the 

pre-bid session, DB Es, SBs and MWBEs are given the opportunity to network with prime 

contractors attending the pre -bid session. 

 

Staff suggested that outreach and matchmaking has not always been effective for BART, in 

increasing the pool of available  DBEs, SB s and MWBEs.  Ou treach is seen as the primary 

responsibility of OCR by many staff members interviewed.  However, some Procurement 

Department personnel have engaged in outreach, by attending vendor fairs and 

matchmaking sessions.  One interviewee stated that he engages in o utreach because 

minorities often òget discouraged rather easily with the system, with the municipality such 

as BART or any other agency - city, state agency - and they feel there's a lot of rulesé I 

always urge them to attend our pre -bid meetings or pre-proposal conferences even if they're 

a small business. I say, "There may be something in that RFP or contract that we need your 

help with."  
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3.3.4 VENDOR REGISTRATION  

 

BART implemented  a formal Vendor Portal R egistration module through its new on -li ne 

Procurement Portal.  BART is now able to register new vendors. Vendors will have the ability 

to download active solicitations, receive email notifications and access updates on upcoming 

solicitations.   Currently, only RFPs are available on -line.  The Procurement Department 

maintained a òmailing list.ó Individual Buyers or Contract Specialists, OCR, as well as 

Sponsor Departments, also maintain ed their own interested parties lists. The individual 

interested partiesõ lists were augmented, as vendors cont acted a particular Buyer or Contract 

Specialist; as Buyers and Contract Specialists conducted online searches for vendors; and as 

Sponsor Departments provided vendor names to Buyers and Contract Specialists . Prior to 

the implementation in January 2016 of t he online Procurement Portal, the Contracts 

Manager and some Contract Specialist s had tried  to combine these lists into a òMailing Listó 

that was utilized to notify interest ed vendors of upcoming BART opportunities. 274   

 

Contract Specialists send out advanc e notices to Bidders/Proposersõ on its Mailing List and 

forward the same advance Notices to OCR to send out to DBEs, SBs and MWBEs  in their 

database.  Based on interviews, Contracts Specialists and Buyers do not query this list to 

determine available vendo rs, including available DBEs, SBs and MWBEs , on particular 

contract opportunities. 275  Practices of the Procurement Department may change, as it begins 

to rely more on the new Procurement  Portal.    

 

3.3.5 NOTIFICATION AND SOLICITATION  

 

The notification process commences once a requisition is received from  a Sponsor 

Department .  BARTõs solicitation occurs using the following methods: 

 

¶ The Office of the District Secretary is required to advertise  competitive bids at least 

once in a newspaper of general circulation no less than 10 days before the bid opening 

date, and in actual practice, advertises in several newspapers ; 

 

¶ The Procurement Department posts the upcoming solicitations  on BARTõs 

Procurement Portal ; 

                                                           
274 Based on Mı Consultingõs previous experience, Public Sector Vendors List for an agency such as BART typically 
can consist of anywhere between 3,000 to 10,000 vendors. BARTõs list of vendors in the òMailing Listó consists of 

a little over 2,000 vendors.   We note that larger vendor lists can often reflect lists that have not been purged of 

vendors who have not actually bid on any projects with the public entity within a specific period of time or who 

have not requested to remain on the vendor list, in res ponse to the public entityõs inquiry, after a period of time. 
275 Under Proposition 209, governmental entities are allowed inclusive  race and gender neutral  outreach, but 

not targeted outreach  to firms based on their race or gender . 
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¶ OCR provides notice to several ethnic ally  focused newspapers, including, but not 

limited to the Sun Reporter,  Philippine News, California Voice, El Mundo Spanish 

Weekly, The Post, Tsing Tao Daily ; and, 

 

¶ Contract Specialists, Buyers and Sponsor Department s send emails to vendors on 

their interested parties list.  

 

Small dollar contract opportunities are not advertised or posted to the BART website.  A 

Contract Specialist, Buyer or Sponsor Department notifies vendors of these opportunities 

through direct contact . During interviews,  it was stated that Buyers identify potential 

vendors, òmany times, itõs just through experienceñfirms that theyõve dealt with many 

times.ó Small firms would know of these opportunities, òonly if weõre talking with them or if 

we know the minorities, we had them on our list.ó Procurement personnel and Sponsor 

Department s are only required to solicit quotes from three vendors  on small dollar contract 

opportunities causing the pool of vendors provided notice of the opp ortunity to be limited . 

Under direction from the General Manager, such contracts should go to Small Business (SBs) 

on the California State Department of General Services (DGS) database of small businesses 

before soliciting Non -SB firms for such contracts.  

3.3.6 INFORMAL PROCUREMENT (NOT REQUIRING ADVERTISEMENT)  

 

Informal Procurement  not requiring advertisement are purchases valued at $100,000 or less 

for services and procurement, and $10 ,000 or less for construction. The procurement method 

varies based on t he threshold value of the purchase.  Figure 3.8  summarizes the contract 

thresholds.  
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Figure 3.8.  

Informal Procurement or Small Purchases 

Contract Amount 
Solicitation 

Method Options 

# of 
Quotes 

Required 

Advertisement 
or Web Ad 
Required 
(Yes/No) 

Purchasing Responsibility 
 

Under $2,500 
Micro Purchases 

Go-Card, 
Telephone, 

Letter, Fax, Email 
1 No Procurement Department 

Under $2,000 
Micro Purchases 
Construction 

Go-Card, 
Telephone, 

Letter, Fax, Email 
1 No Procurement Department 

$2,500--$100,000 
Small Purchases 

Telephone, 
Letter, Fax, Email 

3 No Procurement Department 

$2,000--$10,000 
Small Purchases 
Construction 

Telephone, 
Letter, Fax, Email 

3 No Procurement Department 

Source: BART Procurement Manual, Chapter 5; M³ Consulting 

 

3.3.7 MICRO PURCHASES  

 

Micro Purchases are purchases for $2,500 or less on goods and services and $2,000 or less for 

construction. The Procurement M anager can re -delegate authority for these purchases to 

Sponsor Departments. The Sponsor Department s are responsible for meeting an y established 

DBE or SB  targets and working with the Procurement Depa rtment and OCR to encourage 

DBE  and SB participation in Micro Purchases .276 As discussed earlier, the General Manager 

has directed that such contracts should go to Small Business (SBs) on the California State 

Department of General Services (DGS) database of small businesses before soliciting Non -

SB firms for such contracts.  

 

These purchases are principall y procured using the Go Card, or BARTõs purchase card, for 

which the Procurement Departmen t is responsible for monitoring. Micro purchases do not 

require competitive quotes to be secured. Purchases are not to be disaggregated to meet micro 

purchase thresho lds and avoid competition.  

 

 

 

                                                           
276 Procurement Manual, Rev  7, May 2010, V -2: Small Purchases Under the Micro -Purchase Threshold 

(Currently $2,500), p. 198.  
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3.3.8 SMALL PURCHASES  

 

Small Purchase thresholds are up to $10 ,000 for Public Works contracts  and $100,000 for 

services and supplies. A minimum of three quotes, written or oral, are required for these 

purchases.  Two of the th ree quotes, when practicable, should be secured from vendors not 

previously solicited.  After requesting quotes, Buyers may award based on receipt of one 

quote, if only one vendor is reasonably available within the timeframe, i.e. an emergency.  

Small purc hases are not advertised on BARTõs website.  Currently, there is no on-line portal 

for accepting quotes on small purchases. Buyersõ and Contract Specialistsõ actual practice is 

typically to identify and secure potential vendors from the Sponsor Department , on-line 

searches and previous awardees.  

 

Formal evaluations or r eview of quotes are not required and  Buyer s can purchase based on 

price alone. In fact, Buyers and Contract Specialist s are required to purchase from a 

responsible bidder w ith the lowest responsive bid. Per the Procurement Manual, òaward may 

NOT be made for these items using non -price factors.ó277  If the Buyer or Contract Specialist  

awards to a vendor other than the low bidder, a justification must be noted to the file.  No 

notification is provided to the losing bidders.  

 

3.3.9 FORMAL PURCHASING  

 

Formal purchasing or competitive purchasing is required for purchase contracts over 

$100,000 and public works con tracts over $10,000. Formal purchasing at BART is  done using 

Invitatio ns for Bid, Competitive Sealed Bids and Requests for Proposals.  

 

Sponsor Department s may request to utilize the òBest Valueó Source Selection method, but 

the General Manager  must approve this method prior to commencem ent of the procurement 

process. Four cr iteria are utilized to determine whether Best Value can be utilized:  

 

1. Nature/description of scope of services;  

2. Rationale for the desire to utilize the Best Value approach over other procurement 

methods; 

3. Evaluation criteria which would be considered as part  of a best value trade -off; and,  

4. Range of prices within which the best value trade -offs would be applied.  

If the General Manager  concurs, notice will be provided to the Procurement M anager. 

 

                                                           
277 Procurement Manual, Chapter 5, Section 3. 1.  
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A. Invitations For Bid (IFB)   

 

1. Bid Preparation and Solicitation  

The steps to prepare a bid for letting are outlined below:  

 

1. Approval -in -Concept: The Sponsor Department  must obtain an Approval -in -Concept 

from the General Manager for a major procurement that is  not a pre-approved project .  

 

2. Specifications : For approved public works projects,  a project summary, cost estimate 

and technical specifications  are prepared by  the Sponsor Department õs Project 

Manager  from  Maintenance and Engineering or Planning, Development and 

Construction  and submi t ted to the Procurement Depar tment for inclusion in the IFB.  

A copy will also be sent to OCR.  The Contracting Plan and DBE/SBE goal setting also 

occurs at this juncture.  For service agreements and miscellaneous purchase contracts, 

the Sponsor Department  will send similar information to the Procurement 

Department and on projects over $50,000 to OCR.   

 

3. Other elements : Other  requirements, such as time of bid and bonding and /or 

insurance requirements, are outlined in the Procurement Manual, p. 105-106, III -3, 

IFB Preparation.  Based on interviews with Procurement staff, the Procurement 

Department has 38 different boilerplate templates from which they select based on 

the type and circumstances of a particular bid.  

As discussed above under Section 3.3.5 Notific ation and Solicitation , IFBs  are advertised at 

least once in a newspaper of general circulation for at least  10 days prior to bid opening.  This 

advertisement is the only notice required by California statute .  OCR augments this 

advertisement by providing n otice to several ethnically focused newspapers . The 

Procurement Manual encourages the mailing or notification of IFBs to as many potential 

vendors as possible.  Often , the Contract Specialist will secure a list of potential vendors from 

the Sponsor Departm ent  and supplement  with their own  lists, as they deem necessary.  The 

Procurement Manual states  the Contract Specialist should reach out to OCR  to identify 

potential DBEs, SB s and MWBEs  (see Figure 3.4 BART Procurement Function, page 3 -12), 

however, this pr actice is not always followed, based on interviews.   

 

For Public Works Contract Bids over $10,000 and IFBs and Procurement Contracts over 

$100,000 are opened and read a loud by the District Secretary.  A bid summary sheet is 

prepared at the time of bid opening, consisting of the solicitation number, bid opening date, 

general description of  the procurement item, nam es of Bidders and bid prices.   
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2. Evaluation 

BART awards contracts to the lowest res ponsive and responsible bidder.  Each is evaluated 

by a distinct set of requirements and a different group of people.   

 

Responsiveness 

Bidder responsiveness is determined by the Procurement Department.  Responsive bids are 

those that conform to òthe technical, legal and commercial requirements of the bid 

documents.ó  Non-responsive bids are those that deviate from any material factor, including 

price, delivery, quality or quantity.  

 

DBE  or SB goal participation  or MWBE availability percentage attainment is a matter of bid 

responsiveness, which is evaluated by OCR  and the Office of the General Counsel, as 

appropriate .   

 

Responsibility  

The Contract Specialist in the Procurement Department determines bidder responsibility . A 

responsibility determination can be  based upon òa bidderõs financial resources, judgment, 

skill, experience, moral worth, integrity, and ability to fulfill successfully the requirements 

of the contract.ó  BART relies on:   

 

1. Status as a manufacturer, service provider or construction  Contractor;  

2. Financial situation (as appropriate, use Dun & Bradstreet Report, District form  

"Statement  of Qualification and Financial Condition of  Bidder");  

3. Skill, fitness, capacity and  experience; 

4. Prior conduct and  performance .278 

In terms of evaluating res ponsibility and responsiveness, the Procurement Manual states 

that:  

 

¶ The Contract Specialist/Buyer may conduct a non -mandatory Qualifications Review 

with the apparent low bidder to determine responsibility. The bidder, Sponsor 

Department Project Manager, G eneral Counsel and OCR can be involved in this 

session.  The Contract Specialist/Buyer is responsible for developing a written 

responsibility determination memorandum.  

 

¶ As part of the stated Evaluation Committee responsibilities, the Sponsor Department 

is responsible for developing a technical evaluation memorandum, and preparing a 

                                                           
278 Procurement Manual, Rev. 7, May 2010, III -3: Evaluation of Bids, p. 116.  
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memorandum that the apparent low bidder is both technically responsive and 

responsible.  The Sponsor is responsible for developing the technical evaluation 

criteria and the Contr act Specialist prepares the Responsibility Determination 

Memorandum.  

 

3. Price Analysis 

Sponsor Departmentõs Project Manager, with support from the Contract Specialist, conducts 

price negotiations when necessary to determine that the price is fair and reasonable. 

 

4. Award 

For Public Works Contracts, t he award of the contract must be made to the lowest responsive 

and responsible bidder within specified period  of acceptance of the bid and after all 

appropriate executive and B oard approvals have been obtaine d.279 The Sponsor Department s 

complete the Executive Decision Document (EDD) , requesting approval to award the contract 

or purchase order and circ ulates to impacted departments.  The EDD is then forwarded to the 

individual responsible for approving a procurem ent trans action at the stated threshold.  The 

EDD is then forwarded to the General Manager for approval and submission to the Board . 

 

On public works contracts, the Office of the District Secretary notifies the award ee and 

requires execution of the contract  within 10 days of notice of award  along with the  submittal 

of required bonding and insurance.  In the case of other contracts, a purchase order is sent to 

the awardee and the District forms a binding contract upon execution.  

 

5. Two-Step Bidding Process 

In addition to the Invitation for Bi d, BART also utilizes the Two -Step Bidding Process in 

particularly complex  bids with technical proposals.  The two -step process can be utilized in 

place of competitive negotiations when : 

 

1. Available specifications are not defin ite or complete and mutual understanding of 

the requirements are needed;  

2. Definite criteria exist for evaluating technical proposals;  

3. More than one qualified source is available;  

4. Sufficient time is available to conduct two -step process; and,  

5. A firm -fixed -price will be used.   

                                                           
279 Ibid.  See also Procurement Manual , Rev 7, May 2010, III -7: Award Process, p. 122.  
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The two steps are: 

 

¶ Step One ñ Requests the submission of both the technical and price proposal s in 

tw o separately sealed envelopes. In the first step, only the technical proposal is 

reviewed with the objective of determi ning the acceptability of the products, 

equipment or services. While conformity to the technical proposal is determined 

during this step, this does  not equate to a responsibility determination.  

Responsibility determinations will be conducted consistent wi th the requirements of 

competitive negotiations for non -architectural/engineering procurements . 

 

¶ Step Two ñ Sealed price bids are opened for only those firms or individuals that 

have submitted acceptable technical proposals.  

Technical proposals will be evaluated and categorized as:  

 

¶ Acceptable; 

¶ òReasonably susceptible of being made acceptableó; or, 

¶ Unacceptable. 280 

BART can utilize either a one - or two -step method  in selecting a winning bidder.  BART does 

not pre -qualify bidders and the two -step method is n ot a pre -qualification method.  

 

Prior to utilizing the two -step process, a Source Selection Plan is to be prepared consisting of  

 

¶ District requirements  

¶ Acquisition background  

¶ Prospective sources for these services  

¶ Competition  

¶ Procurement methods  

¶ Type and Form of contract  

¶ Compensation basis  

¶ Source selection procedures 

¶ Evaluation matrix  

                                                           
280 Procurement Manual, Rev 7, May 2010, III -10: Two Step Sealed Bidding, p. 129.  
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¶ Cost estimate  

¶ Selection committee  

¶ Final ranking and recommendation for award. 281  

 

6. Design Build 

The Design-Build procurement method addresses design and construction simultaneously, 

with the award to a single contractor (consortium, joint venture, team or partnership) 

responsible fo r both design and construction.  Design-Build is allowed on federally -funded 

contracts under the Safe, Accountable, Flexible, Efficient Tran sportation Equity Act: A 

Legacy for Users (SAFETEA -LU), 49 U.S.C. Section 5325(d)(2) and on non -federally -funded 

contracts under California Public Contract Code Section 22160. 

 

The cost of construction and design must be calculated separately  for  federally -funded  

contracts . If construction costs are predominant, BART is expected to utilize competitive 

negotiations or sealed bids for the entire procurement, and not  the Brooks Act procurement 

procedures, which are qualifications -based. If design costs are pre dominant, then 

qualifications -based Brooks Act procurement procedures must be utilized.  

 

  

                                                           
281 Ibid, at p. 127.  
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3.3.10 COMPETITIVELY NEGOTIATED CONTRACTS (COMPARATIVE RFPs)  

 

Competitively negotiated contracts (in this discussion, Request for Proposals or RFPs) are 

utilized whe n the scope or quantity of ser vices cannot be fully detailed.  BART utilizes RFPs 

to secure the following services:  

 

¶ Professional services contracts for Architectural and Engineering Services;  

¶ Services contracts for Non -Architectural and Engineering Services; and, 

¶ The purchase of certain electronic and specialized rail transit equipment.  

RFPs provide more discretion than sealed bids, as more information is considered in the 

selection process than primarily price.  Using this method,  BART may select the  vendor whose 

proposal is most advantageous to BART, considering all factors.   

 

A. Architectural and Engineering Services 

These services include architectural, landscape architectural, engineering, environmental, 

construction management, feasibility studies, environmental studies, preliminary 

engineerin g, design, survey, and mapping.  A qualifications -based procurement process is 

utilized. We note, like most public agencies, that most construction -related activity by 

BARTõs sub-consultants are deemed profession al service , because they are under the rubric 

of construction management.  

 

In selecting a vendor:  

 

¶ Price will be excluded as a factor;  

¶ Qualifications will be assessed;  

¶ Negotiations will occur only  with the most qualified offeror ; 

¶ Failure to reach agreement  on price leads to negotiations with next most qualified 

offeror until the most qualified offeror with a reasonable and fair price is selected.  

1. Preparation of RFP 

 

The Sponsor Department õs Project Manager will prepare a Request for Consultant Services 

which includes pertinent details, a project summary and scope of work to include in the 

Request for Proposal and Contract, along with a cost estimate and staffing table. 282   A copy 

of the Request for Consultant Services is  to be sent to the Office of Civil Rights.  Once the 

                                                           
282 IV -1, Personal Services Contracts for Architectural/Engineering Services, p. 143.  
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Procurement Department receives the Request for Consultant Services, it will put together 

the RFP, obtaining include from The Sponsor Department, Risk and Insurance Department, 

Office of the General Coun sel and the Office of Civil Rights. 283  Proposal should be sent to òa 

number of qualified sources necessary to promote full and open competitionéó284  

 

The Evaluation Criteria utilized on RFPs may include:  

 

¶ Professional qualifications;  

¶ Specialized experience and technical competence;  

¶ Capacity to accomplish the work in the required time;  

¶ Past performance; and,  

¶ Location in the general geographical area and knowledge of the locality.  

The Sponsor Departmentõs Project Manager, along with Contract Administration, will 

determine the evaluation criteria and the weights to be assigned to the criteria. DBE 

participation is determined as a matter of bidder responsiveness. 285 Proposers are ranked 

based on written and oral presentations.    

 

The evaluation factors and sub -factors will be included in a Source Selection Plan. 286  The 

Source Selection Plan, which will be prepared prior to publicizing the RFP is to include:  

¶ District requirements  

¶ Acquisition background  

¶ Prospective sources for these services  

¶ Competition  

¶ Procurement m ethods 

¶ Type and Form of contract  

¶ Compensation basis  

¶ Source selection procedures 

                                                           
283 Ibid, at p. 144.  
284 Ibid.  
285 As a result of the previous disparity study findings, no goals are established for professional services, other 

services or procurement contracts.  
286 Ibid, at p. 146.  
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¶ Scoring matrix  

¶ Cost estimate  

¶ Selection committee  

¶ Final ranking and recommendation for award.  

The SSP will be submitted to the Sponsor Department Executive Manager and Procurement 

Manager for approval before the release of the RFP. 287 

A&E projects over $50,000 are advertised once in a San Francisco newspaper and/or once in 

weekly engineering publications.  

 

2. Evaluation Committee for Services Agreements 

The Contract Admini strator, who votes in the event of a tie, chairs the evaluation committee. 

The evaluation committee will have at least five persons, with four from the Sponsor 

Department and one from OCR. The Evaluation Committee generally may include up to 5 

individuals chosen from various Departments across the District. 288  The Sponsoring 

Department nominates the evaluation committee members that will be on the evaluation 

committee and establishes criteria.   

 

3.  Selection Process  

 

The Evaluation Committee will review the  consultantõs technical proposals, as well as oral 

presentations , if applicable .  The Source Selection Plan approved by Procurement concerning 

interviews, ratings, voting, etc. will govern the review.  Oral presentations will be conduct ed 

with at least thr ee of the most highly qualified firms.  Fees will not be considered at this 

juncture. 289  

 

The Evaluation Committeeõs scores determine the awardee. While all Evaluation Committee 

members vote, interviewees appear to suggest that the Sponsor Department has significant 

influence on the outcome.  However, one interviewee provided an example, which illustrated 

the importance of the involvement of Procurement staff in the evaluations. In one instance,  

there were a good group of Proposers. An African American -owned firm that had experience 

with BART submitted a proposal that was not as good as those pr oposals, where the firms 

ògot more money to put in to make it shineó and was to be eliminated from the shortlist. 

However, the Contract Specialist intervened and pointed out that, òéit may not be the best 

                                                           
287 Ibid.  
288 Ibid.  
289 Ibid., at p. 148.  






































































































































































































































































































































































































































































































































































































































































































































































































